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modest that he blushed when he had to speak in public, had the face to
say, Am [ who am in arms to think of the laws?

4 In Christian writers many passages of a like sense occur: let that one
of Tertullian suffice for all: Deceit, cruelty, injustice, are the proper
business of battles. They who hold this opinion will undoubtedly meet
our purpose, [of establishing the Rights of War,] with the expressions in
Terence:

You that attempt to fix by certain Rules
Things so uncertain, may with like success
Contrive a way of going mad by reason.

5 But since our discussion of Rights is worthless if there are no
Rights, it will serve both to recommend our work, and to protect it from
objections, if we refute briefly this very grave error. And that we may
not have to deal with a mob of opponents, let us appoint them an
advocate to speak for them. And whom can we select for this office,
fitter than Carneades, who had made such wonderful progress in his
suspension of opinion, the supreme aim of his Academical Philosophy,
that he could work the machinery of his eloquence for falsehood as
easily as for truth. He, then, undertook to argue against justice; and
especially the kind of justice of which we here treat; and in doing so, he
found no argument stronger than this:—that men had, as utility
prompted, established Rights, different as their manners differed; and
even in the same society, often changed with the change of times: but
Natural Law there is none: for all creatures, men and animals alike, are
impelled by nature to seek their own gratification: and thus, either there
is no such thing as justice, or if it exist, it is the height of folly, since it
does harm to itself in aiming at the good of others.

6 But what the philosopher hero says, and what the poet (Horace)
follows: —

By naked nature ne’er was understood
What’s just and right:

must by no means be admitted. For man is an animal indeed, but an
animal of an excellent kind, differing much more from all other tribes of
animals than they differ from one another; which appears by the
evidence of many actions peculiar to the human species. And among
these properties which are peculiar to man, is a desire for society; that is,
a desire for a life spent in common with fellowmen; and not merely
spent somehow, but spent tranquilly, and in a manner corresponding to
the character of his intellect. This desire the Stoics called oikelwots, the
domestic instinct, or feeling of kindred. And therefore the assertion, that,
by nature, every animal is impelled only to seek its own advantage or
good, if stated so generally as to include man, cannot be conceded.

7 And indeed even in other animals, as well as in man, their desire of
their own individual good is tempered by a regard, partly for their
offspring, partly for others of their own species; which in them, indeed,
we perceive to proceed from some extrinsic intelligent principle™;
because with regard to other acts not at all more difficult than those
[thus directed towards the offspring, and the like,] an equal degree of
intelligence does not appear. The same is to be said of infants, in which,
previous to all teaching, we see a certain disposition to do good to
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finally orators. Not that I regard these as judges from whose decision
there is no appeal: for they are warped by their party, their argument,
their cause: but I quote them as witnesses whose conspiring testimony,
proceeding from innumerable different times and places, must be
referred to some universal cause; which, in the questions with which we
are here concerned, can be no other than a right deduction proceeding
from the principles of reason, or some common consent. The former
cause of agreement points to the Law of Nature; the latter, to the Law of
Nations: though the difference of these two is not to be collected from
the testimonies themselves, (for writers everywhere confound the Law
of Nature and the Law of Nations,) but from the quality of the matter.
For what cannot be deduced from certain principles by solid reasoning,
and yet is soon and observed everywhere, must have its origin from the
will and consent of all.

41 I have, therefore, taken pains to distinguish Natural Law from the
Law of Nations, as well as both from the Civil Law. I have even
distinguished, in the Law of Nations, that which is truly and universally
lawful, true Rights; and guasi-Rights, which only produce some external
effect similar to that of the true Rights: for instance, this effect; that they
may not be resisted by force, or may even be defended by force, in order
to avoid grave inconvenience. [Such guasi-Rights are those of a Master
over his slave, where slavery is established by Law. W.] How necessary
this observation is in many instances, will appear in the course of the
work. No less careful have I been to separate those things which belong
to Jus, or Right, properly and strictly so called, (out of which arises the
obligation of restitution,) and those which are more laxly described by
right, adjectively; because to act otherwise is at variance with some
dictate of right reason; concerning which diversity of Jus or Right we
have already said something above.

46 Passages of history are of twofold use to us; they supply both
examples of our arguments, and judgments upon them. With regard to
examples, in proportion as they belong to better times and better nations,
they have the more authority; and therefore we have preferred those
taken from the Greeks and the Romans. Nor are the judgments delivered
in such histories to be despised, especially when many of them agree:
for Natural Law, as we have said, is in a certain measure, to be proved
by such consent; and as to the Law of Nations, there is no other way of
proving it.

53 Of the teachers of the Roman Law, there are three kinds: the first,
those whose works appear in the Pandects, the Codex of Theodosius,
and that of Justinian, and the laws called Novells. The second class
contains those who succeeded Irnerius; namely Accursius, Bartolus, and
so many others, who have long borne supreme sway in the Courts of
Law. The third class includes those who have combined the study of
elegant literature with the study of the law. For the first I have great
deference; for they often supply the best reasons to prove what belongs
to the nature of Jus; and give their testimony both to Natural Law and to
the Law of Nations: yet in such a way that they, no less than others,
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those who obey him the highest rewards, even eternal ones, as being
himself eternal; and he must be supposed to be willing as well as able to
do this; and the more so, if he have promised such rewards in plain
language; which we Christians believe, resting our belief on the
indubitable faith of testimonies.

12 And here we are brought to another origin of Jus, besides that
natural source; namely, the free will of God, to which, as our reason
irresistibly tells us, we are bound to submit ourselves. But even that
Natural Law of which we have spoken, whether it be that which binds
together communities, or that looser kind [which enjoins duties,]
although it do proceed from the internal principles of man, may yet be
rightly ascribed to God; because it was by his will that such principles
came to exist in us. And in this sense, Chrysippus and the Stoics said
that the origin of Jus or Natural Law was not to be sought in any other
quarter than in Jove himself; and it may be probably conjectured that the
Latins took the word Jus from the name Jove.

13 To this we must add, that those principles God has made more
manifest by the laws which he has given, so that they may be understood
by those whose minds have a feebler power of drawing inferences: and
he has prohibited the perverse aberrations of our affections which draw
us this way and that, contrary to our own interest and the good of others;
putting a bridle upon our more vehement passions, controlling and
restraining them within due limits.

14 Further. The Sacred History, besides that part which consists in
precepts, offers another view which in no small degree excites the social
affection of which we have spoken; in that it teaches us that all men are
sprung from the same parents. And thus we may rightly say, in this
sense also, what Florentinus says in another sense, that there is a kindred
established among us by nature: and in virtue of this relation it is wrong
for man to intend mischief towards man.

Among men [all are not on the same footing towards us: as for
instance,] our parents are a sort of Gods to us, to whom obedience is
due; not infinite indeed, but an obedience of its own proper kind.

15 In the next place, since it is conformable to Natural Law to observe
compacts, (for some mode of obliging themselves was necessary among
men, and no other natural mode could be imagined,) Civil Rights were
derived from this source, mutual compact. For those who had joined any
community, or put themselves in subjection to any man or men, those
either expressly promised, or from the nature of the case must have been
understood to promise tacitly, that they would conform to that which
either the majority of the community, or those to whom the power was
assigned, should determine.

16 And therefore what Carneades said (as above), and what others
also have said, as Horace,

Utility, Mother of just and right.

if we are to speak accurately, is not true. For the Mother of Right, that is
of Natural Law, is Human Nature; for this would lead us to desire
mutual society, oven if it were not required for the supply of other
wants; and the Mother of Civil Laws, is Obligation by mutual compact;
and since mutual compact derives its force from Natural Law, Nature
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Rights and Laws,) we have examined the question whether any war be
just: next, in order to distinguish between public and private war, we
have to explain the nature of sovereignty; what Peoples, what Kings,
have it entire; what, partial; who, with a right of alienation; who,
otherwise; and afterwards we have to speak of the duty of subjects to
superiors.

34 The Second Book, undertaking to expound all the causes from
which war may arise, examines what things are common, what are
property, what is the right of persons over persons, what obligation
arises from ownership, what is the rule of royal succession, what right is
obtained by pact or contract, what is the force and interpretation of
treaties, of oaths private and public, what is due for damage done, what
is the sacredness of ambassadors, the right of burying the dead, and the
nature of punishments.

35 The Third Book has for its subject, in the first place, what is lawful
in war; and when it has drawn a distinction between that which is done
with impunity, or may even, in dealing with foreigners, be defended as
consistent with Rights; and that which is really free from fault; it then
descends to the kinds of Peace and to Conventions in War.

36 The undertaking such a work appeared to me the more worthy of
the labour which it must cost, because, as I have said, no one has treated
the whole of the argument; and those who have treated parts thereof,
have so treated them that they have left much to the industry of others.
Of the old philosophers nothing is extant of this kind, neither of the
Greeks, among whom Aristotle is said to have written a book called the
Laws of War®, nor of those (the Fathers) who wrote as Christians in the
early period of the Church; which is much to be regretted; and even of
the books of the ancient Romans concerning the Law recognized by
their Feciales, or Heralds’ College, we have received nothing but the
name. [See Cic. Off. i. 11; iii. 29.] Those who have made what they call
Summee of Cases of Conscience, have introduced chapters, as
concerning other things, so concerning war, concerning promises,
concerning oaths, concerning reprisals.

* But the true reading is dwcatdpara wéhewv, the Laws of States. J. B.

37 I have also seen special books concerning the Laws of War, written
partly by theologians, as Francis Victoria®, Henry Gorichem*, William
Matthei [Mathison?], Johannes de Carthagena®; some by Doctors of
Law, as Johannes Lupus®, Francis Arias®, Joannes a Lignano*, Martinus
LaudensisS. But all these have said very little, considering the
copiousness of the argument; and said it in such a way that they have
mingled and confounded law natural, law divine, law of nations, civil
law, and canon law.

7 A Spanish Dominican who lived in the 16th century. The treatise here xxxii

mentioned is De Indis et Jare Belli, and appears among his twelve theological
lectures.

# A Dutchman so named from the place of his birth, and chancellor of Cologne.
He lived about the middle of the fifteenth century, and wrote a treatise De Bello
Justo.

§ His book was printed at Rome in 1609.

* A native of Segovia. His Treatise De Bello et Bellatoribus may be found in a xxxiii
large collection called Tractatus Tractatuum. Tom. XVI of the Venice edition, 1584

© A Spaniard. His book is in the same volume of the same collection, under the
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namely, that we are to understand that Rights do not attain their external
end, except they have force to back them. Thus Solon did great things,
as he himself boasted,

By linking Force in the same yoke with Law.

20 But still Rights, even unsupported by force, are not destitute of all
effect: for Justice, the observance of Rights, brings security to the
conscience; while injustice inflicts on it tortures and wounds, such as
Plato describes as assaulting the bosoms of tyrants. The conscience of
honest men approves justice, condemns injustice. And what is the
greatest point, injustice has for its enemy, and justice has for its friend,
God, who reserves his judgments for another life, yet in such a manner
that he often exhibits their power in this life; of which we have many
examples in history.

21 The reason why many persons, while they require justice as
necessary in private citizens, commit the error of thinking it superfluous
in a People or the Ruler of a People, is this: in the first place, that in their
regard to rights they look at nothing but the utility which arises from
rights, which in the case of private citizens is evident, since they are
separately too weak to protect themselves: while great States, which
seem to embrace within them all that is requisite to support life in
comfort, do not appear to have need of that virtue which regards
extraneous parties, and is called justice.

22 But, not to repeat what I have already said, that Rights are not
established for the sake of utility alone, there is no State so strong that it
may not, at some time, need the aid of others external to itself: either in
the way of commerce, or in order to repel the force of many foreign
nations combined against it. And hence we see that Leagues of alliance
are sought even by the most powerful Peoples and Kings; which can
have no force according to the principles of those who confine rights
within the boundary of the State alone. It is most true [as Cicero says,]
that everything loses its certainty at once, if we give up the belief in
rights.

23 If no society whatever can be preserved without the recognition of
mutual rights, which Aristotle [rather Plato, J. B.] proves by the strong
instance of a society of robbers; assuredly that society which includes
the whole human race, or at any rate, the greater part of nations, has
need of the recognition of rights: as Cicero saw when he said that some
things are so bad that they are not to be done even for the sake of saving
our country (Off. 1. 45). Aristotle speaks with strong condemnation of
those, who, while they will allow no one to hold rule among themselves,
except him who has the right to do so, yet in their dealings with
strangers have no care of rights, or the violation of rights.

24 A little while ago we quoted Pompey for his expression on the
other side; yet on the other hand, when a certain Spartan king had said,
happy that republic which has for its boundaries the spear and the
sword, Pompey corrected him, and said, Happy rather that which has
justice for its boundary”. And to this effect he might have used the
authority of another Spartan king, who gave justice the preference over
military courage, on this ground; that courage is to be regulated by
justice, but if all men were just, they would have no need of courage.
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Courage itself was defined by the Stoics, Virtue exercised in defence of
Justice. Themistius, in an Oration to Valens, eloquently urges, that kings
such as the rule of wisdom requires them to be, ought not to care for the
single nation only which is committed to them, but for the whole human
race; they should be, as he expresses it, not philo-macedonian only, or
philo-roman, but philanthropic. The name of Minos became hateful to
posterity in no other way than this: that he terminated his equity at the
boundaries of his own government.
* Barbeyrac conjectures that this anecdote of Pompey, for which he cannot find

any other authority, was produced, by Grotius mixing together in his memory two

stories, both told in Plutarch’s Apophthegmata: one, of a saying of Agesilaus, (or

Archidamus,) who, when asked how far the Lacedemonlan territory extended,

swung his spear and said, So far: the other story, that when Phraates sent to

Pompey and begged that the Parthians might have, for their boundary towards the

Romans, the Euphrates; Pompey replied that the boundary should be Justice.

Tydman (in his Preface) defends Grotius from Barbeyrac’s charge of confusion in

this quotation.

25 It is so far from being proper to admit, what some choose to say,
that in war all rights cease, that war is never to be undertaken except to
assert rights; and when undertaken, is never to be carried on except
within the limits of rights and of good faith. Demosthenes well said, that
war was the mode of dealing with those who could not be kept in order
by judicial proceedings. For judicial proceedings are of force against
those who feel themselves to be the weaker party: but against those who
make themselves or think themselves equals, war is the proceeding; yet
this too, in order to be justifiable, to be carried on in a no less scrupulous
manner than judicial proceedings are.

26 Be it so then, that, in the conflict of arms, laws must be silent: but
let this be understood of laws civil, judicial, proper to peace; not of
those laws which are perpetual and accommodated to all time. For it is
excellently said by Dio Prus®ensis, that between enemies, written laws,
that is, Civil Laws, are not in force; but that unwritten laws are, namely,
those which nature dictates, or the consent of nations institutes. We may
learn this from the old Formula of the Romans; I decide that those
things may be sought by a pure and pious war. The same old Romans,
as Varro remarked, undertook war tardily, and without allowing
themselves any licence, because they thought that no war except a pious
one ought to be undertaken. Camillus said that wars were to be carried
on no less justly than bravely. Africanus said, that the Romans began
just wars, and ended them. Again, in Livy we read, War has its laws no
less than peace. And Seneca admires Fabricius as a great man, and,
what is most difficult, a man innocent even in war, and who thought that
there were wrongs even towards an enemy.

27 How great the power of the conscience of justice is, the writers of
histories everywhere shew, often ascribing victory to this cause mainly.
Hence have arisen these proverbs; That it is the Cause which makes the
soldier brave or base: that he rarely comes safe back who goes out on
the bad side: that Hope is the ally of the good Cause: and others to the
same effect. Nor ought any persons to be moved by the occasional
success of unjust designs; for it is enough if the equity of the cause has
an efficacy, and that a great one, in action; even though this efficacy, as
happens in human affairs, is often prevented from taking effect, being
counteracted by other causes. And further; in conciliating friendships,
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