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from a law which is not a positive law) may be stated thus. Every
positive law, or every law simply and strictly so called, is set by a
sovereign person, or a sovereign body of persons, to a member or
members of the independent political society wherein that person or
body is sovereign or supreme. Or (changing the expression) it is set
by a monarch, or sovereign number, to a person or persons in a state
of subjection to its author. Even though it sprung directly from an-
other fountain or source, it is a positive law, or a law strictly so called,
by the institution of that present sovereign in the character of political
superior. Or (borrowing the language of Hobbes) ‘the legislator is he,
not by whose authority the law was first made, but by whose author-
ity it continues to be a law.’

Having stated the topic or subject appropriate to my present dis-
course, I proceed to distinguish sovereignty from other superiority or
might, and to distinguish society political and independent from soci-
ety of other descriptions.

The distin- L he superiority which is styled sovereignty, and the inde-
guishing  pendent political society which sovereignty implies, is dis-
“ﬂwm& tinguished from other superiority, and from other society, by
ignty . .
andinde- the following marks or characters.— 1. The bulk of the given
pendent  gociety are in a habit of obedience or submission to a deter-
political so- . . .
ciety. minate and common superior: let that common superior be a
certain individual person, or a certain body or aggregate of
individual persons. 2. That certain individual, or that certain body of
individuals, is not in a habit of obedience to a determinate human su-
perior. Laws (improperly so called) which opinion sets or imposes,
may permanently affect the conduct of that certain individual or body.
To express or tacit commands of other determinate parties, that cer-
tain individual or body may yield occasional submission. But there is
no determinate person, or determinate aggregate of persons, to whose
commands, express or tacit, that certain individual or body renders
habitual obedience.

Or the notions of sovereignty and independent political society
may be expressed concisely thus.—If a determinate human superior,
not in a habit of obedience to a like superior, receive habitual obedi-
ence from the bulk of a given society, that determinate superior is
sovereign in that society, and the society (including the superior) is a
society political and independent.

The rela- To that determinate superior, the other members of the so-
tionof  ciety are subject: or on that determinate superior, the other
wwﬂ_mmm._wmw. members of the society are dependent. The position of its
tion. other members towards that determinate superior, is a state
of subjection, or a state of dependence. The mutual relation which
subsists between that superior and them, may be styled the relation of
sovereign and subject, or the relation of sovereignty and subjection.

Strictly Hence, it follows, that it is only through an ellipsis, or an
speaking, abridged form of expression, that the society is styled inde-
thesover- ,endent. The party truly independent (independent, that is to
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to abridge the powers, of its own constituent members. For every po-
litical power conferred on the general government, is subtracted from
the several sovereignties of the several united governments.—From
the sovereignty of that aggregate body, we may deduce, as a neces-
sary consequence, the fact which I have mentioned above: namely,
that the competence of the general government, and of any of the
united governments, may and ought to be examined by the immediate
tribunals of the former, and also by the immediate tribunals of any of
the latter. For since the general government, and also the united gov-
ernments, are subject to that aggregate body, the respective courts of
justice which they respectively appoint, ultimately derive their pow-
ers from that sovereign and ultimate legislature. Consequently, those
courts are ministers and trustees of that sovereign and ultimate legis-
lature, as well as of the subject legislatures by which they are imme-
diately appointed. And, consequently, those courts are empowered,
and are even bound to disobey, wherever those subject legislatures
exceed the limited powers which that sovereign and ultimate legisla-
ture has granted or left them.
The supreme government of the United States of America, agrees
(I believe) with the foregoing general description of a supreme fed-
eral government. I believe that the common government, or the gov-
ernment consisting of the congress and the president of the united
states, is merely a subject minister of the united states’ governments.
I believe that none of the latter is properly sovereign or supreme,
even in the state or political society of which it is the immediate
chief. And, lastly, I believe that the sovereignty of each of the states,
and also of the larger state arising from the federal union, resides in
the states’ governments as forming one aggregate body: meaning by
a state’s government, not its ordinary legislature, but the body of its
citizens which appoints its ordinary legislature, and which, the union
apart, is properly sovereign therein. If the several immediate chiefs of
the several united states, were respectively single individuals, or were
respectively narrow oligarchies, the sovereignty of each of the states,
and also of the larger state arising from the federal union, would re-
side in those several individuals, or would reside in those several oli-
garchies, as forming a collective whole
(") The Constitution of the United States, or the constitution of their general govern-
ment, was framed by deputies from the several states in 1787. It may (I think) be in-
ferred from the fifth article, that the sovereignty of each of the states, and also of the
larger state arising from the federal union, resides in the states’ governments as form-
ing one aggregate body. It is provided by that article, that ‘the congress, whenever
two-thirds of both houses shall deem it necessary shall propose amendments to this
constitution: or, on the application of the legislatures of two-thirds of the several
states, shall call a convention for proposing amendments: which amendments, in ei-
ther case, shall be valid to all intents and purposes, as part of this constitution, when
ratified by the legislatures of three-fourths of the several states, or by convention in
three-fourths thereof.” See also the tenth section of the first article: in which section,
some of the disabilities of the several states’ governments are determined expressly.
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spite of those commands, and in spite of that obedience, the French
government and its subjects were an independent political society
whereof the allied sovereigns were not the sovereign portion.

Now if the French nation, before the obedience to those sovereigns,
had been an independent society in a state of nature or anarchy, it
would not have been changed by the obedience into a society politi-
cal. And it would not have been changed by the obedience into a soci-
ety political, because the obedience was not habitual. For, inasmuch
as the obedience was not habitual, it was not changed by the obedi-
ence from a society political and independent, into a society political
but subordinate.— A given society, therefore, is not a society political,
unless the generality of its members be in a habit of obedience to a
determinate and common superior.

Again: A feeble state holds its independence precariously, or at the
will of the powerful states to whose aggressions it is obnoxious. And
since it is obnoxious to their aggressions, it and the bulk of its sub-
jects render obedience to commands which they occasionally express
or intimate. Such, for instance, is the position of the Saxon govern-
ment and its subjects in respect of the conspiring sovereigns who
form the Holy Alliance. But since the commands and the obedience
are comparatively few and rare, they are not sufficient to constitute
the relation of sovereignty and subjection between the powerful states
and the feeble state with its subjects. In spite of those commands, and
in spite of that obedience, the feeble state is sovereign or indepen-
dent. Or in spite of those commands, and in spite of that obedience,
the feeble state and its subjects are an independent political society
whereof the powerful states are not the sovereign portion. Although
the powerful states are permanently superior, and although the feeble
state is permanently inferior, there is neither a habit of command on
the part of the former, nor a habit of obedience on the part of the lat-
ter. Although the latter is unable to defend and maintain its indepen-
dence, the latter is independent of the former in fact or practice.

From the example now adduced, as from the example adduced be-
fore, we may draw the following inference: that a given society is not
a society political, unless the generality of its members be in a habit
of obedience to a determinate and common superior.— By the obedi-
ence to the powerful states, the feeble state and its subjects are not
changed from an independent, into a subordinate political society.
And they are not changed by the obedience into a subordinate politi-
cal society, because the obedience is not habitual. Consequently, if
they were a natural society (setting that obedience aside), they would
not be changed by that obedience into a society political.

2. In order that a given society may form a society political, habit-
ual obedience must be rendered, by the generality or bulk of its mem-
bers, to a determinate and common superior. In other words, habitual
obedience must be rendered, by the generality or bulk of its members,
to one and the same determinate person, or determinate body of per-
sons.

Unless habitual obedience be rendered by the bulk of its members,
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jointly sovereign in each of those several societies, and also in the
larger society arising from the federal union. Or, since the political
powers of the common or general government were relinquished and
conferred upon it by those several united governments, the nature of a
composite state may be described more accurately thus. As com-
pacted by the common government which they have concurred in cre-
ating, and to which they have severally delegated portions of their
several sovereignties, the several governments of the several united
societies are jointly sovereign in each and all.

It will appear on a moment’s reflection, that the common or general
government is not sovereign or supreme. It will also appear on a mo-
ment’s reflection, that none of the several governments is sovereign
or supreme, even in the several society of which it is the immediate
chief.

If the common or general government were sovereign or supreme,
the several united societies, though constituting one society, would
not constitute a composite state: or, though they would be governed
by a common and supreme government, their common and supreme
government would not be federal. For in almost every case of inde-
pendent political society, several political societies, governed by sev-
eral governments, are comprised by the one society which is political
and independent: insomuch that a government supreme and federal,
and a government supreme but not federal, are merely distinguished
by the following difference. Where the supreme government is not
federal, each of the several governments, considered in that character,
is purely subordinate: or none of the several governments, considered
in that character, partakes of the sovereignty. But where the supreme
government is properly federal, each of the several governments,
which were immediate parties to the federal compact, is, in that char-
acter, a limb of the sovereign body. Consequently, although they are
subject to the sovereign body of which they are constituent members,
those several governments, even considered as such, are not purely in
a state of subjection.—But since those several governments, even
considered as such, are not purely in a state of subjection, the com-
mon or general government which they have concurred in creating is
not sovereign or supreme.

Nor is any of those several governments sovereign or supreme,
even in the several society of which it is the immediate chief. If those
several governments were severally sovereign, they would not be
members of a composite state: though, if they were severally sover-
eign, and yet were permanently compacted, they would form (as I
shall show immediately) a system of confederated states.

To illustrate the nature of a composite state, I will add the follow-
ing remark to the foregoing general description.—Neither the imme-
diate tribunals of the common or general government, nor the imme-
diate tribunals of the several united governments, are bound, or em-
powered, to administer or execute every command that it may issue.
The political powers of the common or general government, are
merely those portions of their several sovereignties, which the several
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viceroy, and (through the viceroy) the generality or bulk of its inhabi-
tants, are habitually obedient or submissive to the sovereign of a
larger society. He and the inhabitants of his province are therefore in
a state of subjection to the sovereign of that larger society. He and the
inhabitants of his province are a society political but subordinate, or
form a political society which is merely a limb of another.
A society A natural society, a society in a state of nature, or a soci-
indepen- ety independent but natural, is composed of persons who are
MM_._.”M__: connected by mutual intercourse, but are not members, sov-
ereign or subject, of any society political. None of the per-
sons who compose it lives in the positive state which is styled a state
of subjection: or all the persons who compose it live in the negative
state which is styled a state of independence.
Society Considered as entire communities, and considered in re-
formed by spect of one another, independent political societies live, it is
Mwwwm.“ﬂw commonly said, in a state of nature. And considered as en-
indepen-  tire communities, and as connected by mutual intercourse,
dent politi- jndependent political societies form, it is commonly said, a
carsod  natural society. These expressions, however, are not per-
fectly apposite. Since all the members of each of the related
societies are members of a society political, none of the related soci-
eties is strictly in a state of nature: nor can the larger society formed
by their mutual intercourse be styled strictly a natural society. Speak-
ing strictly, the several members of the several related societies are
placed in the following positions. The sovereign and subject members
of each of the related societies form a society political: but the sover-
eign portion of each of the related societies lives in the negative con-
dition which is styled a state of independence.

Society formed by the intercourse of independent political soci-
eties, is the province of international law, or of the law obtaining be-
tween nations. For (adopting a current expression) international law,
or the law obtaining between nations, is conversant about the conduct
of independent political societies considered as entire communities:
circa negotia et causas gentium integrarum. Speaking with greater
precision, international law, or the law obtaining between nations, re-
gards the conduct of sovereigns considered as related to one another.

And hence it inevitably follows, that the law obtaining between na-
tions is not positive law: for every positive law is set by a given sov-
ereign to a person or persons in a state of subjection to its author. As I
have already intimated, the law obtaining between nations is law (im-
properly so called) set by general opinion. The duties which it im-
poses are enforced by moral sanctions: by fear on the part of nations,
or by fear on the part of sovereigns, of provoking general hostility,
and incurring its probable evils, in case they shall violate maxims
generally received and respected.

The forms An independent political society is divisible into two por-
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eign, and who therefore might be held from infringing it by legal or
political sanctions.

If a trust of the kind in question were enforced by legal sanctions,
the positive law binding the representative body might be made by
the representative body and not by the electoral. For example: If the
duties of the commons’ house towards the commons who appoint it
were enforced by legal sanctions, the positive law binding the com-
mons’ house might be made by the parliament: that is to say, by the
commons’ house itself in conjunction with the king and the peers. Or,
supposing the sovereignty resided in the commons without the king
and the peers, the positive law binding the commons’ house might be
made by the house itself as representing the sovereign or state.—But,
in either of these cases, the law might be abrogated by its immediate
author without the direct consent of the electoral body. Nor could the
electoral body escape from that inconvenience, so long as its direct
exercise of its sovereign or supreme powers was limited to the elec-
tion of representatives. In order that the electoral body might escape
from that inconvenience, the positive law binding its representatives
must be made directly by itself or with its direct concurrence. For ex-
ample: In order that the members of the commons’ house might be
bound legally and completely to discharge their duties to the com-
mons, the law must be made directly by the commons themselves in
concurrence with the king and the lords: or, supposing the
sovereignty resided in the commons without the king and the peers,
the law must be made directly by the commons themselves as being
exclusively the sovereign. In either of these cases, the law could not
be abrogated without the direct consent of the electoral body itself.
For the king and the lords with the electoral body of the commons, or
the electoral body of the commons as being exclusively the sover-
eign, would form an extraordinary and ulterior legislature: a legisla-
ture superior to that ordinary legislature which would be formed by
the parliament or by the commons’ house. A law of the parliament, or
a law of the commons’ house, which affected to abrogate a law of the
extraordinary and ulterior legislature, would not be obeyed by the
courts of justice. The tribunals would enforce the latter in the teeth of
the former. They would examine the competence of the ordinary leg-
islature to make the abrogating law, as they now examine the compe-
tence of any subordinate corporation to establish a by-law or other
statute or ordinance. In the state of New York, the ordinary legislature
of the state is controlled by an extraordinary legislature, in the man-
ner which I have now described. The body of citizens appointing the
ordinary legislature, forms an extraordinary and ulterior legislature by
which the constitution of the state was directly established: and any
law of the ordinary legislature, which conflicted with a constitutional
law directly proceeding from the extraordinary, would be treated by
the courts of justice as a legally invalid act.—That such an extraordi-
nary and ulterior legislature is a good or useful institution, I pretend
not to affirm. I merely affirm that the institution is possible, and that
in one political society the institution actually obtains.
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are subject to the supreme body of which they are component parts.

Of the ex- In an independent political society of the smallest possi-
erciseof  ble magnitude, inhabiting a territory of the smallest possible
powers by Xtent, and living under a monarchy or an extremely narrow
amonarch oligarchy, all the supreme powers brought into exercise
orsover-  (save those committed to subjects as private persons) might
toonn " possibly be exercised directly by the monarch or supreme
political  body. But by every actual sovereign (whether the sovereign
subordi- be one individual, or a number or aggregate of individuals),
delegates  SOome of those powers are exercised through political subor-
represent- - dinates or delegates representing their sovereign author. This
HMMMM._ exercise of sovereign powers through political subordinates
author.  Or delegates is rendered absolutely necessary, in every actual
society, by innumerable causes. For example, if the number of the so-
ciety be large, or if its territory be large, although its number be small,
the quantity of work to be done in the way of political government is
more than can be done by the sovereign without the assistance of
ministers. If the society be governed by a popular body, there is some
of the business of government which cannot be done by the sovereign
without the intervention of representatives; for there is some of the
business of government to which the body is incompetent by reason
of its own bulk; and some of the business of government the body is
prevented from performing by the private avocations of its members.
If the society be governed by a popular body whose members live
dispersedly throughout an extensive territory, the sovereign body is
constrained by the wide dispersion of its members to exercise through
representatives some of its sovereign powers.

In most or many of the societies whose supreme governments are
monarchical, or whose supreme governments are oligarchical, or
whose supreme governments are aristocratical (in the specific mean-
ing of the name), many of the sovereign powers are exercised by the
sovereign directly, or the sovereign performs directly much of the
business of government.

Many of the sovereign powers are exercised by the sovereign di-
rectly, or the sovereign performs directly much of the business of
government, even in some of the societies whose supreme govern-
ments are popular. For example: In all or most of the democracies of
ancient Greece and Italy, the sovereign people or number, formally
assembled, exercised directly many of its sovereign powers. And in
some of the Swiss Cantons whose supreme governments are popular,
the sovereign portion of the citizens, regularly convened, performs di-
rectly much of the business of government.

But in many of the societies whose supreme governments are pop-
ular, the sovereign or supreme body (or any numerous body forming
a component part of it) exercises through representatives, whom it
elects and appoints, the whole, or nearly the whole, of its sovereign or
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supreme powers. In our own country, for example, one component
part of the sovereign or supreme body is the numerous body of the
commons (in the strict signification of the name): that is to say, such
of the commons (in the large acceptation of the term) as share the
sovereignty with the king and the peers, and elect the members of the
commons’ house. Now the commons exercise through representatives
the whole of their sovereign powers; or they exercise through repre-
sentatives the whole of their sovereign powers, except their sovereign
power of electing and appointing representatives to represent them in
the British Parliament. So that if the commons were sovereign with-
out the king and the peers, not a single sovereign power, save that
which I have now specified, would be exercised by the sovereign di-
rectly.

Where a sovereign body (or any smaller body forming a compo-
nent part of it) exercises through representatives the whole of its sov-
ereign powers, it may delegate those its powers to those its represen-
tatives, in either of two modes. 1. It may delegate those its powers to
those its representatives, subject to a trust or trusts. 2. It may delegate
those its powers to those its representatives, absolutely or uncondi-
tionally: insomuch that the representative body, during the period for
which it is elected and appointed, occupies completely the place of
the electoral; or insomuch that the former, during the period for which
it is elected and appointed, is invested completely with the sovereign
character of the latter.

For example: The commons delegate their powers to the members
of the commons’ house, in the second of the above-mentioned modes.
During the period for which those members are elected, or during the
parliament of which those members are a limb, the sovereignty is
possessed by the king and the peers, with the members of the com-
mons’ house, and not by the king and the peers, with the delegating
body of the commons: though when that period expires, or when that
parliament is any how dissolved, the delegated share in the
sovereignty reverts to that delegating body, or the king and the peers,
with the delegating body of the commons, are then the body wherein
the sovereignty resides. So that if the commons were sovereign with-
out the king and the peers, their present representatives in parliament
would be the sovereign in effect, or would possess the entire
sovereignty free from trust or obligation.—The powers of the com-
mons are delegated so absolutely to the members of the commons’
house, that this representative assembly might concur with the king
and the peers in defeating the principal ends for which it is elected
and appointed. It might concur, for instance, in making a statute
which would lengthen its own duration from seven to twenty years;
or which would annihilate completely the actual constitution of the
government, by transferring the sovereignty to the king or the peers
from the tripartite body wherein it resides at present.

But though the commons delegate their powers in the second of the
above-mentioned modes, it is clear that they might delegate them
subject to a trust or trusts. The representative body, for instance,
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