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 p
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r p
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I nam
e law

s of the first class the law
 or laws of G

od, or the D
ivine

law or laws.
For various reasons w

hich I shall produce im
m

ediately. I nam
e

law
s of the second class positive law, or positive laws.

171
For the sam

e reasons, I nam
e law

s of the third class positive
m

orality, rules of positive m
orality, or positive m

oral rules.
…

172
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Explana-
tion of the
follow

ing
expres-
sions: viz.
science of
jurispru-
dence and
science of
positive
m

orality;
science of
ethics or
deontology,
science of
legislation,
and science
of m

orals.

From
 the expression positive law

 and the expression pos-
itive m

orality, I pass to certain expressions w
ith w

hich they
are closely connected.

The science of jurisprudence (or, sim
ply and briefly, ju-

risprudence) is concerned w
ith positive law

s, or w
ith law

s
strictly so called, as considered w

ithout regard to their
goodness or badness.

173

Positive m
orality, as considered w

ithout regard to its
goodness or badness, m

ight be the subject of a science
closely analogous to jurisprudence. I say ‘m

ight be:’ since it
is only in one of its branches (nam

ely, the law
 of nations or

international law
), that positive m

orality, as considered
w

ithout regard to its goodness or badness, has been treated
by w

riters in a scientific or system
atic m

anner.—
For the science of

positive m
orality, as considered w

ithout regard to its goodness or
badness, current or established language w

ill hardly afford us a
nam

e. The nam
e m

orals, or science of m
orals, w

ould denote it am
-

biguously: the nam
e m

orals, or science of m
orals, being com

m
only

applied (as I shall show
 im

m
ediately) to a departm

ent of ethics or de-
ontology. But, since the science of jurisprudence is not unfrequently
styled ‘the science of positive law,’ the science in question m

ight be
styled analogically ‘the science of positive m

orality.’ The departm
ent

of the science in question w
hich relates to international law, has actu-

ally been styled by Von M
artens, a recent w

riter of celebrity, ‘posi-
tives oder practisches V

ölkerrecht:’ that is to say, ‘positive interna-
tional law,’ or ‘practical international law.’ H

ad he nam
ed that de-

partm
ent of the science ‘positive international m

orality,’ the nam
e

w
ould have hit its im

port w
ith perfect precision.

The science of ethics (or, in the language of M
r. Bentham

, the sci-
ence of deontology) m

ay be defined in the follow
ing m

anner.—
It af-

fects to determ
ine the test of positive law

 and m
orality, or it affects to

determ
ine the principles w

hereon they m
ust be fashioned in order

that they m
ay m

erit approbation. In other w
ords, it affects to ex-

pound them
 as they should be; or it affects to expound them

 as they
ought to be; or it affects to expound them

 as they w
ould be if they

w
ere good or w

orthy of praise; or it affects to expound them
 as they

2
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s m
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 b
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th
er

ex
am

pl
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Bl
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no
th
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 p
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om

m
en
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 B
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sto
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 e
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an
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rg
um

en
t t

o
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ov
e 

th
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r c
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ad
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d
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s d
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pp
ro

ba
tio

n,
 a

 v
er
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n 
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d 

ha
ve

 b
ee

n 
m

ad
e 

to
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is
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 e
xp
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m

se
lf.
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 d
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 p
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 a
nd

 in
 a

lm
os

t e
ve

ry
 n

at
io

n,
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 b
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 p
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 b
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r c
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s 
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d 
br
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, e
th

ic
s)

 c
on

sis
ts

 o
f

tw
o 

de
pa

rtm
en

ts:
 o

ne
 re

la
tin

g 
sp

ec
ia

lly
 to

 p
os

iti
ve

 la
w,

 th
e 

ot
he

r r
e-

la
tin

g 
sp

ec
ia

lly
 to

 p
os

iti
ve

 m
or

al
ity

. T
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 d
ep

ar
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en
t 

w
hi

ch
 re

la
te

s
sp

ec
ia

lly
 to

 p
os

iti
ve

 la
w,

 is
 c

om
m

on
ly

 s
ty

le
d 

th
e 

sc
ie

nc
e 

of
 le

gi
sla

-
tio

n,
 o

r, 
sim

pl
y 

an
d 

br
ie

fly
, l

eg
isl

at
io

n.
 T

he
 d

ep
ar

tm
en

t w
hi

ch
 re
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te

s
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ec
ia

lly
 to

 p
os

iti
ve

 m
or

al
ity

, 
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 c
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m
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ly
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d 
th

e 
sc

ie
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e 
of

m
or
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s, 
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, s
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y 
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d 
br

ie
fly

, m
or

al
s.
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 o
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l o
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f p
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 m
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 o
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 fe
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 s

pe
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e 
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w
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w
hi

ch
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 s

et
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ge

ne
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l o
pi

ni
on
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Fo

r e
xa

m
pl

e,
 T

he
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re

 la
w

s o
r r
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 im
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m
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y 
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 c
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m
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nd
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e 
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e 
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lly
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e 

la
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.—
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 p
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 c
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A
nd

 th
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e 
ar

e 
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ua
lly
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d 
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e 
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w
 se

t b
y 

fa
sh

io
n.

—
Th

er
e 
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e 

la
w

s w
hi

ch
 re
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e 

co
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ct
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 re
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O
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w
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w
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t o

f
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ve
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r. 
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 o
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l l
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.
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 to
 a

ki
nd

 o
f

co
nd

uc
t.

N
ow

 a
 la

w
 se

t o
r i

m
po

se
d 

by
 g

en
er

al
 o

pi
ni

on
 is

 a
 la

w
 im

-
pr

op
er

ly
 so

 c
al

le
d.

 It
 is

 st
yl

ed
 a

 la
w

 o
r r

ul
e 

by
 a

n 
an

al
og

ic
al

ex
te

ns
io

n 
of

 th
e 

te
rm

. W
he

n 
w

e 
sp

ea
k 

of
 a

 la
w

 se
t b

y 
ge

n-
er

al
 o

pi
ni

on
, w

e 
de

no
te

, b
y 

th
at

 e
xp

re
ss

io
n,

 th
e 

fo
llo

w
in

g
fa

ct
.—

So
m

e 
in

de
te

rm
in

at
e 

bo
dy

 o
r 

un
ce

rta
in

 a
gg

re
ga

te
 o

f
pe

rs
on

s 
re

ga
rd

s 
a 

ki
nd

 o
f c

on
du

ct
 w

ith
 a

 se
nt

im
en

t o
f a

ve
r-

sio
n 

or
 li

ki
ng

: O
r (

ch
an

gi
ng

 th
e 

ex
pr

es
sio

n)
 th

at
 in

de
te

rm
i-

na
te

 b
od

y 
op

in
es

 u
nf

av
ou

ra
bl

y 
or

 f
av

ou
ra

bl
y 

of
 a

 g
iv

en
ki

nd
 o

f 
co

nd
uc

t. 
In

 c
on

se
qu

en
ce

 o
f 

th
at

 s
en

tim
en

t, 
or

 in
co

ns
eq

ue
nc

e 
of

 th
at

 o
pi

ni
on

, i
t i

s l
ik

el
y 

th
at

 th
ey

 o
r s

om
e 

of
th

em
 w

ill
 b

e 
di

sp
le

as
ed

 w
ith

 a
 p

ar
ty

 w
ho

 sh
al

l p
ur

su
e 

or
 n

ot
 p

ur
su

e
co

nd
uc

t o
f 

th
at

 k
in

d.
 A

nd
, i

n 
co

ns
eq

ue
nc

e 
of

 th
at

 d
isp

le
as

ur
e,

 it
 is

lik
el

y 
th

at
 so

m
e 

pa
rty

 (w
ha

t p
ar

ty
 b

ei
ng

 u
nd

et
er

m
in

ed
) w

ill
 v

isi
t t

he
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law
s should be suffered to contradict them

; that hum
an law

s are of no validity if contrary to
them

; and that all valid law
s derive their force from

 that D
ivine original.
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N

ow, he m
ay m

ean that all hum
an law

s ought to conform
 to the D

ivine law
s. If this be his

m
eaning, I assent to it w

ithout hesitation. The evils w
hich w

e are exposed to suffer from
 the

hands of G
od as a consequence of disobeying H

is com
m

ands are the greatest evils to w
hich

w
e are obnoxious; the obligations w

hich they im
pose are consequently param

ount to those
im

posed by any other law
s, and if hum

an com
m

ands conflict w
ith the D

ivine law, w
e ought

to disobey the com
m

and w
hich is enforced by the less pow

erful sanction; this is im
plied in

the term
 ought: the proposition is identical, and therefore perfectly indisputable—

it is our
interest to choose the sm

aller and m
ore uncertain evil, in preference to the greater and surer.

If this be Blackstone’s m
eaning, I assent to his proposition, and have only to object to it, that

it tells us just nothing.
Perhaps, again, he m

eans that hum
an law

givers are them
selves obliged by the D

ivine
law

s to fashion the law
s w

hich they im
pose by that ultim

ate standard, because if they do not,
G

od w
ill punish them

. To this also I entirely assent: for if the index to the law
 of G

od be the
principle of utility, that law

 em
braces the w

hole of our voluntary actions in so far as m
otives

applied from
 w

ithout are required to give them
 a direction conform

able to the general happi-
ness.

But the m
eaning of this passage of Blackstone, if it has a m

eaning, seem
s rather to be

this: that no hum
an law

 w
hich conflicts w

ith the D
ivine law

 is obligatory or binding; in
other w

ords, that no hum
an law

 w
hich conflicts w

ith the D
ivine law

 is a law, for a law
 w

ith-
out an obligation is a contradiction in term

s. I suppose this to be his m
eaning, because w

hen
w

e say of any transaction that it is invalid or void, w
e m

ean that it is not binding: as, for ex-
am

ple, if it be a contract, w
e m

ean that the political law
 w

ill not lend its sanction to enforce
the contract.

N
ow, to say that hum

an law
s w

hich conflict w
ith the D

ivine law
 are not binding, that is to

say, are not law
s, is to talk stark nonsense. The m

ost pernicious law
s, and therefore those

w
hich are m

ost opposed to the w
ill of G

od, have been and are continually enforced as law
s

by judicial tribunals. Suppose an act innocuous, or positively beneficial, be prohibited by the
sovereign under the penalty of death; if I com

m
it this act, I shall be tried and condem

ned,
and if I object to the sentence, that it is contrary to the law

 of G
od, w

ho has com
m

anded that
hum

an law
givers shall not prohibit acts w

hich have no evil consequences, the Court of Jus-
tice w

ill dem
onstrate the inconclusiveness of m

y reasoning by hanging m
e up, in pursuance

of the law
 of w

hich I have im
pugned the validity. A

n exception, dem
urrer, or plea, founded

on the law
 of G

od w
as never heard in a Court of Justice, from

 the creation of the w
orld don

to the present m
om

ent.
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But this abuse of language is not m
erely puerile, it is m

ischievous. W
hen it is said that a

law
 ought to be disobeyed, w

hat is m
eant is that w

e are urged to disobey it by m
otives m

ore
cogent and com

pulsory than those by w
hich it is itself sanctioned. If the law

s of G
od are

certain, the m
otives w

hich they hold out to disobey any hum
an com

m
and w

hich is at vari-
ance w

ith them
 are param

ount to all others. But the law
s of G

od are not alw
ays certain. A

ll
divines, at least all reasonable divines, adm

it that no schem
e of duties perfectly com

plete
and unam

biguous w
as ever im

parted to us by revelation. A
s an index to the D

ivine w
ill, util-

ity is obviously insufficient. W
hat appears pernicious to one person m

ay appear beneficial to
another. A

nd as for the m
oral sense, innate practical principles, conscience they are m

erely
convenient cloaks for ignorance or sinister interest: they m

ean either that I hate the law
 to

w
hich I object and cannot tell w

hy, or that I hate the law, and that the cause of m
y hatred is

one w
hich I find it incom

m
odious to avow. If I say openly, I hate the law, ergo, it is not

binding and ought to be disobeyed, no one w
ill listen to m

e; but by calling m
y hate m

y con-
science or m

y m
oral sense, I urge the sam

e argum
ent in another and a m

ore plausible form
: I

seem
 to assign a reason for m

y dislike, w
hen in truth I have only given it a sounding and

specious nam
e. In tim

es of civil discord the m
ischief of this detestable abuse of language is

apparent. In quiet tim
es the dictates of utility are fortunately so obvious that the anarchical

5

party provoking it w
ith som

e evil or another.
The body by w

hose opinion the law
 is said to be set, does not com

-
m

and, expressly or tacitly, that conduct of the given kind shall be for-
borne or pursued. For, since it is not a body precisely determ

ined or
certain, it cannot, as a body, express or, intim

ate a w
ish. As a body, it

cannot signify a w
ish by oral or w

ritten w
ords, or by positive or neg-

ative deportm
ent. The so called law

 or rule w
hich its opinion is said

to im
pose, is m

erely the sentim
ent w

hich it feels, or is m
erely the

opinion w
hich it holds, in regard to a kind of conduct.

…
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In consequence of the frequent coincidence of positive law
 and

m
orality, and of positive law

 and the law
 of G

od, the true nature and
fountain of positive law

 is often absurdly m
istaken by w

riters upon
jurisprudence. W

here positive law
 has been fashioned on positive

m
orality, or w

here positive law
 has been fashioned on the law

 of
G

od, they forget that the copy is the creature of the sovereign, and
im

pute it to the author of the m
odel.

For exam
ple: Custom

ary law
s are positive law

s fashioned by judi-
cial legislation upon preexisting custom

s. N
ow, till they becom

e the
grounds of judicial decisions upon cases, and are clothed w

ith legal
sanctions by the sovereign one or num

ber, the custom
s are m

erely
rules set by opinions of the governed, and sanctioned or enforced
m

orally: Though, w
hen they becom

e the reasons of judicial decisions
upon cases, and are clothed w

ith legal sanctions by the sovereign one
or num

ber, the custom
s are rules of positive law

 as w
ell as of posi-

tive m
orality. But, because the custom

s w
ere observed by the gov-

erned before they w
ere clothed w

ith sanctions by the sovereign one
or num

ber, it is fancied that custom
ary law

s exist as positive laws by
the institution of the private persons w

ith w
hom

 the custom
s origi-

nated.…
…
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…

Note—
on the prevailing tendency to confound w

hat is w
ith w

hat ought to be law
 or

m
orality, that is, 1st, to confound positive law

 w
ith the science of legislation, and positive

m
orality w

ith deontology; and 2ndly, to confound positive law
 w

ith positive m
orality, and

both w
ith legislation and deontology.—

(See page 200, and note there.)
1st. Ten-
dency to
confound
positive
law

 w
ith

the science
of legisla-
tion and
positive
m

orality
w

ith deon-
tology.

The existence of law
 is one thing its m

erit or dem
erit is another. W

hether it be or
be not is one enquiry; w

hether it be or be not conform
able to an assum

ed standard,
is a different enquiry. A

 law, w
hich actually exists, is a law, though w

e happen to
dislike it, or though it vary from

 the text, by w
hich w

e regulate our approbation
and disapprobation. This truth, w

hen form
ally announced as an abstract proposi-

tion, is so sim
ple and glaring that it seem

s idle to insist upon it. But sim
ple and

glaring as it is, w
hen enunciated in abstract expressions the enum

eration of the in-
stances in w

hich it has been forgotten w
ould fill a volum

e.
Exam

ple
from
Blackstone.

Sir W
illiam

 Blackstone, for exam
ple, says in his ‘Com

m
entaries,’ that

the law
s of G

od are superior in obligation to all other law
s; that no hum

an

4


