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 p
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 m
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ar
y
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en

t o
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ot
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f p
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l s
up

er
io

rs
. B

ut
, c
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 p
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m
ar

y 
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w
s a
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 e
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 b
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e

sta
te
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sta
te

 d
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ly
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 c
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 b
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f c
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f d
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 c
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 b
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 c
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 b
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, p
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s m
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 p
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 b
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 d
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 d
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 m
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 m
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 p
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f m
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 b
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 D
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 p
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 b
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ra
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 d
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l l
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ra
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 p
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 re
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 p
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, b
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 d
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 d
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t b
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 p
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 m
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e l
it-

er
al

 se
ns

e.

A
 la

w,
 in

 th
e 

m
os

t g
en

er
al

 a
nd

 c
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ra
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 b
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 d
ow

n 
fo

r t
he

 g
ui

da
nc

e 
of

 a
n 

in
-

te
lli

ge
nt

 b
ei

ng
 b
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 b
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 d
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 d
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 b
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t c
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 d
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t m
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 m
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 p
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t b
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e,

 o
r n

at
ur

al
 la

w
: b

ei
ng

, i
n

tru
th

, t
he

 o
nl

y 
na

tu
ra

l l
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 b
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 b
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m
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 m
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 c
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 d
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 c
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forced by the courts of justice: But, that notw
ithstanding, they exist

as positive law by the spontaneous adoption of the governed, and not
by position or establishm

ent on the part of political superiors. Conse-
quently, custom

ary law
s, considered as positive law, are not com

-
m

ands. A
nd, consequently, custom

ary law
s, considered as positive

law, are not law
s or rules properly so called.

A
n opinion less m

ysterious, but som
ew

hat allied to this, is not un-
com

m
only held by the adverse party: by the party w

hich is strongly
opposed to custom

ary law
; and to all law

 m
ade judicially, or in the

w
ay of judicial legislation. A

ccording to the latter opinion, all
judge-m

ade law, or all judge-m
ade law

 established by subject judges,
is purely the creature of the judges by w

hom
 it is established im

m
e-

diately. To im
pute it to the sovereign legislature, or to suppose that it

speaks the w
ill of the sovereign legislature, is one of the foolish or

knavish fictions w
ith w

hich law
yers, in every age and nation, have

perplexed and darkened the sim
plest and clearest truths.

I think it w
ill appear, on a m

om
ent’s reflection, that each of these

opinions is groundless: that custom
ary law

 is im
perative, in the

proper signification of the term
; and that all judge-m

ade law
 is the

creature of the sovereign or state.

102

A
t its origin, a custom

 is a rule of conduct w
hich the governed ob-

serve spontaneously, or not in pursuance of a law
 set by a political

superior. The custom
 is transm

uted into positive law, w
hen it is

adopted as such by the courts of justice, and w
hen the judicial deci-

sions fashioned upon it are enforced by the pow
er of the state. But

before it is adopted by the courts, and clothed w
ith the legal sanction,

it is m
erely a rule of positive m

orality: a rule generally observed by
the citizens or subjects; but deriving the only force, w

hich it can be
said to possess, from

 the general disapprobation falling on those w
ho

transgress it.
N

ow
 w

hen judges transm
ute a custom

 into a legal rule (or m
ake a

legal rule not suggested by a custom
), the legal rule w

hich they es-
tablish is established by the sovereign legislature. A

 subordinate or
subject judge is m

erely a m
inister. The portion of the sovereign

pow
er w

hich lies at his disposition is m
erely delegated. The rules

w
hich he m

akes derive their legal force from
 authority given by the

state: an authority w
hich the state m

ay confer expressly, but w
hich it

com
m

only im
parts in the w

ay of acquiescence. For, since the state
m

ay reverse the rules w
hich he m

akes, and yet perm
its him

 to en-
force them

 by the pow
er of the political com

m
unity, its sovereign

w
ill ‘that his rules shall obtain as law

’ is clearly evinced by its con-
duct, though not by its express declaration.

The adm
irers of custom

ary law
 love to trick out their idol w

ith
m

ysterious and im
posing attributes. But to those w

ho can see the dif-
ference betw

een positive law
 and m

orality, there is nothing of m
ys-
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dependent nations, or independent political societies. The aggregate
of the rules thus established, or som

e aggregate form
ing a portion of

that aggregate, is the appropriate m
atter of jurisprudence, general or

particular. To the aggregate of the rules thus established, or to som
e

aggregate form
ing a portion of that aggregate, the term

 law, as used
sim

ply and strictly, is exclusively applied. But, as contradistin-
guished to natural law, or to the law

 of nature (m
eaning, by those ex-

pressions, the law
 of G

od), the aggregate of the rules, established by
political superiors, is frequently styled positive law, or law

 existing
by position. A

s contradistinguished to the rules w
hich I style positive

m
orality, and on w

hich I shall touch im
m

ediately, the aggregate of
the rules, established by political superiors, m

ay also be m
arked

com
m

odiously w
ith the nam

e of positive law. For the sake, then, of
getting a nam

e brief and distinctive at once, and agreeably to fre-
quent usage, I style that aggregate of rules, or any portion of that ag-
gregate, positive law: though rules, w

hich are not established by po-
litical superiors, are also positive, or exist by position, if they be rules
or law

s, in the proper signification of the term
.

2nd class.
Law

s set by
m

en not
political su-
periors.

Though som
e of the law

s or rules, w
hich are set by m

en
to m

en, are established by political superiors, others are not
established by political superiors, or are not established by
political superiors, in that capacity or character.

O
bjects im

-
properly
but by
close anal-
ogy term

ed
law

s.

Closely analogous to hum
an law

s of this second class,
are a set of objects frequently but im

properly term
ed laws,

being rules set and enforced by m
ere opinion, that is, by the

opinions or sentim
ents held or felt by an indeterm

inate body
of m

en in regard to hum
an conduct. Instances of such a use

of the term
 law

 are the expressions—
‘The law

 of honour;’ ‘The law
set by fashion;’ and rules of this species constitute m

uch of w
hat is

usually term
ed ‘International law.’

The tw
o

last placed
in one class
under the
nam

e posi-
tive m

oral-
ity.
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The aggregate of hum
an law

s properly so called belong-
ing to the second of the classes above m

entioned, w
ith the

aggregate of objects im
properly but by

 close analogy
term

ed law
s, I place together in a com

m
on class, and denote

them
 by the term

 positive m
orality. The nam

e m
orality sev-

ers them
 from

 positive law, w
hile the epithet positive disjoins them

from
 the law

 of G
od. A

nd to the end of obviating confusion, it is nec-
essary or expedient that they should be disjoined from

 the latter by
that distinguishing epithet For the nam

e m
orality (or m

orals), w
hen

standing unqualified or alone, denotes indifferently either of the fol-
low

ing objects: nam
ely, positive m

orality as it is, or w
ithout regard

to its m
erits; and positive m

orality as it would be, if it conform
ed to

the law
 of G

od, and w
ere, therefore, deserving of approbation.

O
bjects

m
etaphori-

Besides the various sorts of rules w
hich are included in

the literal acceptation of the term
 law, and those w

hich are
2
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 d
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 b
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 c
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 re
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 r
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created or revived.
But this is a m

atter w
hich I shall exam

ine w
ith exactness, w

hen I
analyze the expressions ‘legal right,’ ‘perm

ission by the sovereign or
state,’ and ‘civil or political liberty.’

3. Im
perfect law

s, or law
s of im

perfect obligation, m
ust also be

excepted from
 the proposition ‘that law

s are a species of com
m

ands.’
A

n im
perfect law

 (w
ith the sense w

herein the term
 is used by the

Rom
an jurists) is a law

 w
hich w

ants a sanction, and w
hich, therefore,

is not binding. A
 law

 declaring that certain acts are crim
es, but an-

nexing no punishm
ent to the com

m
ission of acts of the class, is the

sim
plest and m

ost obvious exam
ple.

Though the author of an im
perfect law

 signifies a desire, he m
ani-

fests no purpose of enforcing com
pliance w

ith the desire. But w
here

there is not a purpose of enforcing com
pliance w

ith the desire, the
expression of a desire is not a com

m
and. Consequently, an im

perfect
law

 is not so properly a law, as counsel, or exhortation, addressed by
a superior to inferiors.

Exam
ples of im

perfect law
s are cited by the Rom

an jurists. But
w

ith us in England, law
s professedly im

perative are alw
ays (I be-

lieve) perfect or obligatory. W
here the English legislature affects to

com
m

and, the English tribunals not unreasonably presum
e that the

legislature exacts obedience. A
nd, if no specific sanction be annexed

to a given law, a sanction is supplied by the courts of justice, agree-
ably to a general m

axim
 w

hich obtains in cases of the kind.
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The im
perfect law

s, of w
hich I am

 now
 speaking, are law

s w
hich

are im
perfect, in the sense of the Rom

an jurists: that is to say, law
s

w
hich speak the desires of political superiors, but w

hich their authors
(by oversight or design) have not provided w

ith sanctions. M
any of

the w
riters on m

orals, and on the so called law
 of nature, have an-

nexed a different m
eaning to the term

 im
perfect. Speaking of im

per-
fect obligations, they com

m
only m

ean duties w
hich are not legal:

duties im
posed by com

m
ands of G

od, or duties im
posed by positive

m
orality, as contradistinguished to duties im

posed by positive law.
A

n im
perfect obligation, in the sense of the Rom

an jurists, is exactly
equivalent to no obligation at all. For the term

 im
perfect denotes sim

-
ply, that the law

 w
ants the sanction appropriate to law

s of the kind.
A

n im
perfect obligation, in the other m

eaning of the expression, is a
religious or a m

oral obligation. The term
 im

perfect does not denote
that the law

 im
posing the duty w

ants the appropriate sanction. It de-
notes that the law

 im
posing the duty is not a law

 established by a po-
litical superior: that it w

ants that perfect, or that surer or m
ore cogent

sanction, w
hich is im

parted by the sovereign or state.
Law

s
(properly
so called)
w

hich m
ay

I believe that I have now
 review

ed all the classes of ob-
jects, to w

hich the term
 laws is im

properly applied. The
law

s (im
properly so called) w

hich I have here lastly enu-
13

or w
ill not harm

 m
e in case I com

ply not w
ith your w

ish, the expres-
sion of your w

ish is not a com
m

and, although you utter your w
ish in

im
perative phrase. If you are able and w

illing to harm
 m

e in case I
com

ply not w
ith your w

ish, the expression of your w
ish am

ounts to a
com

m
and, although you are prom

pted by a spirit of courtesy to utter
it in the shape of a request. ‘Preces erant, sed quibus contradici non
posset.’ Such is the language of Tacitus, w

hen speaking of a petition
by the soldiery to a son and lieutenant of Vespasian.

A
 com

m
and, then, is a signification of desire. But a com

m
and is

distinguished from
 other significations of desire by this peculiarity:

that the party to w
hom

 it is directed is liable to evil from
 the other, in

case he com
ply not w

ith the desire.
The m

ean-
ing of the
term

 duty.

Being liable to evil from
 you if I com

ply not w
ith a w

ish
w

hich you signify, I am
 bound or obliged by your com

-
m

and, or I lie under a duty to obey it. If, in spite of that evil
in prospect, I com

ply not w
ith the w

ish w
hich you signify, I am

 said
to disobey your com

m
and, or to violate the duty w

hich it im
poses.

The term
s

com
m

and
and duty
are correla-
tive.

Com
m

and and duty are, therefore, correlative term
s: the

m
eaning denoted by each being im

plied or supposed by the
other. O

r (changing the expression) w
herever a duty lies, a

com
m

and has been signified; and w
henever a com

m
and is

signified, a duty is im
posed.

Concisely expressed, the m
eaning of the correlative expressions is

this. H
e w

ho w
ill inflict an evil in case his desire be disregarded, ut-

ters a com
m

and by expressing or intim
ating his desire: H

e w
ho is li-

able to the evil in case he disregard the desire, is bound or obliged by
the com

m
and.

The m
ean-

ing of the
term

 sanc-
tion.

The evil w
hich w

ill probably be incurred in case a com
-

m
and be disobeyed or (to use an equivalent expression) in

case a duty be broken, is frequently called a sanction, or an
enforcem

ent of obedience. O
r (varying the phrase) the com

m
and or

the duty is said to be sanctioned or enforced by the chance of incur-
ring the evil.
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Considered as thus abstracted from

 the com
m

and and the duty
w

hich it enforces, the evil to be incurred by disobedience is fre-
quently styled a punishm

ent. But, as punishm
ents, strictly so called,

are only a class of sanctions, the term
 is too narrow

 to express the
m

eaning adequately.
To the exis-
tence of a
com

m
and,

a duty, and
a sanction,
a violent
m

otive to
com

pliance
is not req-
uisite.

I observe that D
r. Paley, in his analysis of the term

 obli-
gation, lays m

uch stress upon the violence of the m
otive to

com
pliance. In so far as I can gather a m

eaning from
 his

loose and inconsistent statem
ent, his m

eaning appears to be
this: that unless the m

otive to com
pliance be violent or in-

tense, the expression or intim
ation of a w

ish is not a com
-

m
and, nor does the party to w

hom
 it is directed lie under a

4
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 b
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 b
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But, taken w
ith the m

eaning w
herein I here understand it, the term

superiority signifies m
ight: the pow

er of affecting others w
ith evil or

pain, and of forcing them
, through fear of that evil, to fashion their

conduct to one’s w
ishes.
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For exam

ple, G
od is em

phatically the superior of M
an. For his

pow
er of affecting us w

ith pain, and of forcing us to com
ply w

ith his
w

ill, is unbounded and resistless.
To a lim

ited extent, the sovereign O
ne or N

um
ber is the superior

of the subject or citizen: the m
aster, of the slave or servant: the fa-

ther, of the child.
In short, w

hoever can oblige another to com
ply w

ith his w
ishes, is

the superior of that other, so far as the ability reaches: The party w
ho

is obnoxious to the im
pending evil, being, to that sam

e extent, the in-
ferior.

The m
ight or superiority of G

od, is sim
ple or absolute. But in all

or m
ost cases of hum

an superiority, the relation of superior and infe-
rior, and the relation of inferior and superior, are reciprocal. O

r
(changing the expression) the party w

ho is the superior as view
ed

from
 one aspect, is the inferior as view

ed from
 another.

For exam
ple, To an indefinite, though lim

ited extent, the m
onarch

is the superior of the governed: his pow
er being com

m
only sufficient

to enforce com
pliance w

ith his w
ill. But the governed, collectively or

in m
ass, are also the superior of the m

onarch: w
ho is checked in the

abuse of his m
ight by his fear of exciting their anger; and of rousing

to active resistance the m
ight w

hich slum
bers in the m

ultitude.
A

 m
em

ber of a sovereign assem
bly is the superior of the judge:

the judge being bound by the law
 w

hich proceeds from
 that sover-

eign body. But, in his character of citizen or subject, he is the inferior
of the judge: the judge being the m

inister of the law, and arm
ed w

ith
the pow

er of enforcing it.
It appears, then, that the term

 superiority (like the term
s duty and

sanction) is im
plied by the term

 com
m

and. For superiority is the
pow

er of enforcing com
pliance w

ith a w
ish: and the expression or in-

tim
ation of a w

ish, w
ith the pow

er and the purpose of enforcing it,
are the constituent elem

ents of a com
m

and.
‘That law

s em
anate from

 superiors’ is, therefore, an identical
proposition. For the m

eaning w
hich it affects to im

part is contained
in its subject.

If I m
ark the peculiar source of a given law, or if I m

ark the pecu-
liar source of law

s of a given class, it is possible that I am
 saying

som
ething w

hich m
ay instruct the hearer. But to affirm

 of law
s uni-

versally ‘that they flow
 from

 superiors,’ or to affirm
 of law

s univer-
sally ‘that inferiors are bound to obey them

,’ is the m
erest tautology

and trifling.
Law

s (im
-
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Like m

ost of the leading term
s in the sciences of jurispru-

11

of obtaining the rew
ard.

A
gain: If a law

 hold out a reward as an inducem
ent to do som

e
act, an eventual right is conferred, and not an obligation im

posed,
upon those w

ho shall act accordingly: The im
perative part of the law

being addressed or directed to the party w
hom

 it requires to render
the rew

ard.
In short, I am

 determ
ined or inclined to com

ply w
ith the w

ish of
another, by the fear of disadvantage or evil. I am

 also determ
ined or

inclined to com
ply w

ith the w
ish of another, by the hope of advan-

tage or good. But it is only by the chance of incurring evil, that I am
bound or obliged to com

pliance. It is only by conditional evil, that
duties are sanctioned or enforced. It is the pow

er and the purpose of
inflicting eventual evil, and not the pow

er and the purpose of im
part-

ing eventual good, w
hich gives to the expression of a w

ish the nam
e

of a com
m

and.
If w

e put reward into the im
port of the term

 sanction, w
e m

ust en-
gage in a toilsom

e struggle w
ith the current of ordinary speech; and

shall often slide unconsciously, notw
ithstanding our efforts to the

contrary, into the narrow
er and custom

ary m
eaning.

The m
ean-

ing of the
term

 com
-

m
and,

briefly re-
stated.

It appears, then, from
 w

hat has been prem
ised, that the

ideas or notions com
prehended by the term

 com
m

and are
the follow

ing. 1. A
 w

ish or desire conceived by a rational
being, that another rational being shall do or forbear. 2. A

n
evil to proceed from

 the form
er, and to be incurred by the

latter, in case the latter com
ply not w

ith the w
ish. 3. A

n expression or
intim

ation of the w
ish by w

ords or other signs.
The insepa-
rable con-
nexion of
the three
term

s,
com

m
and,

duty, and
sanction.
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It also appears from
 w

hat has been prem
ised, that com

-
m

and,duty, and sanction are inseparably connected term
s:

that each em
braces the sam

e ideas as the others, though
each denotes those ideas in a peculiar order or series.

‘A
 w

ish conceived by one, and expressed or intim
ated to

another, w
ith an evil to be inflicted and incurred in case the

w
ish be disregarded,’ are signified directly and indirectly by each of

the three expressions. Each is the nam
e of the sam

e com
plex notion.

The m
an-

ner of that
connexion.

But w
hen I am

 talking directly of the expression or inti-
m

ation of the w
ish, I em

ploy the term
 com

m
and: The ex-

pression or intim
ation of the w

ish being presented prom
i-

nently to m
y hearer; w

hilst the evil to be incurred, w
ith the chance of

incurring it, are kept (if I m
ay so express m

yself) in the background
of m

y picture.
W

hen I am
 talking directly of the chance of incurring the evil, or

(changing the expression) of the liability or obnoxiousness to the
evil, I em

ploy the term
 duty, or the term

 obligation: The liability or
obnoxiousness to the evil being put forem

ost, and the rest of the
com

plex notion being signified im
plicitly.
6
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Bu

t i
f w

e 
su

pp
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e 
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at
 P

ar
lia

m
en

t c
re

at
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 a
nd

 g
ra

nt
s a

n 
of

fic
e,

 a
nd

th
at

 P
ar

lia
m

en
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in
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 th
e 
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an
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e 

to
 s

er
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ce
s 
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iv

en
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ip
tio

n,
w
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e 
a 

la
w
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ed
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el
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ng
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e
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m

an
 ju
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ts,

 p
riv

ile
gi
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ho
ug

h 
th

at
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 a
 n

am
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w
hi

ch
 w

ill
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ly

 d
en
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e 
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em
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ist
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or
, l
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te
rm

s 
in

ac
tu

al
 sy

ste
m

s o
f l

aw
, i

t i
s n

ot
 th

e 
na

m
e 

of
 a

 d
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()
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he
re

 a
 p
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ile
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 m
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 d
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er
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e
pe
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r 
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s.
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ut
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 p
riv

ile
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 c
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fe
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 ri
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t, 
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d 
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e 
rig

ht
 c
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fe
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d
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ls
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ga
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e 
w
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t l

ar
ge
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w
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 p
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s 
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 c
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t o
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 c
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 c
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e d
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ed
 to

do
 o

r t
o 

fo
rb

ea
r.
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N

ow
 w

he
re

 it
 o

bl
ig

es
 g

en
er

al
ly

 to
 a

ct
s 

or
 fo

rb
ea

ra
nc

es
 o

f a
 c

la
ss

,
a 

co
m

m
an

d 
is

 a
 la

w
 o

r r
ul

e.
 B

ut
 w

he
re

 it
 o

bl
ig

es
 to

 a
 sp

ec
ifi

c 
ac

t o
r

fo
rb

ea
ra

nc
e,

 o
r 

to
 a

ct
s 

or
 fo

rb
ea

ra
nc

es
 w

hi
ch

 it
 d

et
er

m
in

es
 s

pe
ci

fi-
ca

lly
 o

r i
nd

iv
id

ua
lly

, a
 c

om
m

an
d 

is
 o

cc
as

io
na

l o
r p

ar
tic

ul
ar

. I
n 

ot
he

r
w

or
ds

, a
 c

la
ss

 o
r d

es
cr

ip
tio

n 
of

 a
ct

s 
is

 d
et

er
m

in
ed

 b
y 

a 
la

w
 o

r r
ul

e,
an

d 
ac

ts
 o

f t
ha

t c
la

ss
 o

r d
es

cr
ip

tio
n 

ar
e 

en
jo

in
ed

 o
r f

or
bi

dd
en

 g
en

er
-

al
ly

. B
ut

 w
he

re
 a

 c
om

m
an

d 
is 

oc
ca

sio
na

l o
r p

ar
tic

ul
ar

, t
he

 a
ct

 o
r a

ct
s,

w
hi

ch
 th

e 
co

m
m

an
d 

en
jo

in
s 

or
 fo

rb
id

s,
 a

re
 a

ss
ig

ne
d 

or
 d

et
er

m
in

ed
by

 th
ei

r 
sp

ec
ifi

c 
or

 in
di

vi
du

al
 n

at
ur

es
 a

s 
w

el
l a

s 
by

 th
e 

cl
as

s 
or

 d
e-

sc
rip

tio
n 

to
 w

hi
ch

 th
ey

 b
el

on
g.

Th
e 

sta
te

m
en

t 
w

hi
ch

 I
 h

av
e 

gi
ve

n 
in

 a
bs

tra
ct

 e
xp

re
ss

io
ns

 I
 w

ill
no

w
 e

nd
ea

vo
ur

 to
 il

lu
str

at
e 

by
 a

pt
 e

xa
m

pl
es

.
If

 y
ou

 c
om

m
an

d 
yo

ur
 s

er
va

nt
 to

 g
o 

on
 a

 g
iv

en
 e

rra
nd

, o
r 

no
t t

o
le

av
e 

yo
ur

 h
ou

se
 o

n 
a 

gi
ve

n 
ev

en
in

g,
 o

r 
to

 ri
se

 a
t s

uc
h 

an
 h

ou
r 

on
su

ch
 a

 m
or

ni
ng

, 
or

 to
 r

ise
 a

t 
th

at
 h

ou
r 

du
rin

g 
th

e 
ne

xt
 w

ee
k 

or
m

on
th

, t
he

 c
om

m
an

d 
is

 o
cc

as
io

na
l o

r 
pa

rti
cu

la
r. 

Fo
r 

th
e 

ac
t o

r 
ac

ts
en

jo
in

ed
 o

r f
or

bi
dd

en
 a

re
 sp

ec
ia

lly
 d

et
er

m
in

ed
 o

r a
ss

ig
ne

d.
Bu

t i
f 

yo
u 

co
m

m
an

d 
hi

m
 s

im
pl

y 
to

 ri
se

 a
t t

ha
t h

ou
r, 

or
 to

 ri
se

 a
t

th
at

 h
ou

r a
lw

ay
s,

 o
r t

o 
ris

e 
at

 th
at

 h
ou

r t
ill

 fu
rth

er
 o

rd
er

s,
 it

 m
ay

 b
e

sa
id

, w
ith

 p
ro

pr
ie

ty
, t

ha
t 

yo
u 

la
y 

do
w

n 
a 

ru
le

 fo
r 

th
e 

gu
id

an
ce

 o
f

yo
ur

 s
er

va
nt

’s
 c

on
du

ct
. F

or
 n

o 
sp

ec
ifi

c 
ac

t i
s 

as
sig

ne
d 

by
 th

e 
co

m
-

m
an

d,
 b

ut
 th

e 
co

m
m

an
d 

ob
lig

es
 h

im
 g

en
er

al
ly

 to
 a

ct
s 

of
 a

 d
et

er
-
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N
ow

 the law
giver determ

ines a class or description of acts; pro-
hibits acts of the class generally and indefinitely; and com

m
ands,

w
ith the like generality, that punishm

ent shall follow
 transgression.

The com
m

and of the law
giver is, therefore, a law

 or rule. But the
com

m
and of the judge is occasional or particular. For he orders a

specific punishm
ent, as the consequence of a specific offence.

A
ccording to the line of separation w

hich I have now
 attem

pted to
describe, a

 law
 and

 a
 particular com

m
and

 are
 distinguished

thus.—
A

cts or forbearances of a class are enjoined generally by the
form

er. A
cts determ

ined specifically, are enjoined or forbidden by the
latter.
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A
 different line of separation has been draw

n by Blackstone and
others. A

ccording to Blackstone and others, a law
 and a particular

com
m

and are distinguished in the follow
ing m

anner.—
A

 law
 obliges

generally the m
em

bers of the given com
m

unity, or a law
 obliges gen-

erally persons of a given class. A
 particular com

m
and obliges a sin-

gle person, or persons w
hom

 it determ
ines individually.

That law
s and particular com

m
ands are not to be distinguished

thus, w
ill appear on a m

om
ent’s reflection.

For, first, com
m

ands w
hich oblige generally the m

em
bers of the

given com
m

unity, or com
m

ands w
hich oblige generally persons of

given classes, are not alw
ays law

s or rules.
Thus, in the case already supposed; that in w

hich the sovereign
com

m
ands that all corn actually shipped for exportation be stopped

and detained; the com
m

and is obligatory upon the w
hole com

m
unity,

but as it obliges them
 only to a set of acts individually assigned, it is

not a law. A
gain, suppose the sovereign to issue an order, enforced

by
 penalties, for a general m

ourning, on
 occasion

 of a public
calam

ity. N
ow, though it is addressed to the com

m
unity at large, the

order is scarcely a rule, in the usual acceptation of the term
. For,

though it obliges generally the m
em

bers of the entire com
m

unity, it
obliges to acts w

hich it assigns specifically, instead of obliging gen-
erally to acts or forbearances of a class. If the sovereign com

m
anded

that black should be the dress of his subjects, his com
m

and w
ould

am
ount to a law. But if he com

m
anded them

 to w
ear it on a specified

occasion, his com
m

and w
ould be m

erely particular.
A

nd, secondly, a com
m

and w
hich obliges exclusively persons in-

dividually determ
ined, m

ay am
ount, notw

ithstanding, to a law
 or

rule.For exam
ple, A

 father m
ay set a rule to his child or children: a

guardian, to his w
ard: a m

aster, to his slave or servant. A
nd certain of

G
od’s laws w

ere as binding on the first m
an, as they are binding at

this hour on the m
illions w

ho have sprung from
 his loins.

M
ost, indeed, of the law

s w
hich are established by political superi-

9

m
ined class.
If a regim

ent be ordered to attack or defend a post, or to quell a
riot, or to m

arch from
 their present quarters, the com

m
and is occa-

sional or particular. But an order to exercise daily till further orders
shall be given w

ould be called a general order, and m
ight be called a

rule.If Parliam
ent prohibited sim

ply the exportation of corn, either for
a given period or indefinitely, it w

ould establish a law
 or rule: a kind

or sort of acts being determ
ined by the com

m
and, and acts of that

kind or sort being generally forbidden. But an order issued by Parlia-
m

ent to m
eet an im

pending scarcity, and stopping the exportation of
corn then shipped and in port, w

ould not be a law
 or rule, though is-

sued by the sovereign legislature. The order regarding exclusively a
specified quantity of corn, the negative acts or forbearances, enjoined
by the com

m
and, w

ould be determ
ined specifically or individually

by the determ
inate nature of their subject.

A
s issued by a sovereign legislature, and as w

earing the form
 of a

law, the order w
hich I have now

 im
agined w

ould probably be called
a law. A

nd hence the difficulty of draw
ing a distinct boundary be-

tw
een law

s and occasional com
m

ands.
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A
gain: A

n act w
hich is not an offence, according to the existing

law, m
oves the sovereign to displeasure: and, though the authors of

the act are legally innocent or unoffending, the sovereign com
m

ands
that they shall be punished. A

s enjoining a specific punishm
ent in

that specific case, and as not enjoining generally acts or forbearances
of a class, the order uttered by the sovereign is not a law

 or rule.
W

hether such an order w
ould be called a law, seem

s to depend
upon circum

stances w
hich are purely im

m
aterial: im

m
aterial, that is,

w
ith reference to the present purpose, though m

aterial w
ith reference

to others. If m
ade by a sovereign assem

bly deliberately, and w
ith the

form
s of legislation, it w

ould probably be called a law. If uttered by
an absolute m

onarch, w
ithout deliberation or cerem

ony, it w
ould

scarcely be confounded w
ith acts of legislation, and w

ould be styled
an arbitrary com

m
and. Yet, on either of these suppositions, its nature

w
ould be the sam

e. It w
ould not be a law

 or rule, but an occasional
or particular com

m
and of the sovereign O

ne or N
um

ber.
To conclude w

ith an exam
ple w

hich best illustrates the distinction,
and w

hich show
s the im

portance of the distinction m
ost conspicu-

ously, judicialcom
m

ands are com
m

only occasional or particular, al-
though the com

m
ands w

hich they are calculated to enforce are com
-

m
only law

s or rules.
For instance, the law

giver com
m

ands that thieves shall be hanged.
A

 specific theft and a specified thief being given, the judge com
-

m
ands that the thief shall be hanged, agreeably to the com

m
and of

the law
giver.
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