
di
sp

en
se

 fr
om

 th
e 

la
w

s.
 If

, h
ow

ev
er

, t
he

 p
er

il 
be

 s
o 

su
dd

en
 a

s 
no

t t
o

al
lo

w
 o

f 
th

e 
de

la
y 

in
vo

lv
ed

 b
y 

re
fe

rr
in

g 
th

e 
m

at
te

r 
to

 a
ut

ho
rit

y,
 th

e
m

er
e 

ne
ce

ss
ity

 b
rin

gs
 w

ith
 it

 a
 d

is
pe

ns
at

io
n,

 s
in

ce
 n

ec
es

si
ty

 k
no

w
s

no
 la

w
. [

Ib
id

., 
a.

 6
.]
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N

ow
 ju

st
 a

s 
hu

m
an

 r
ea

so
n 

an
d 

w
ill

, 
in

 p
ra

ct
ic

al
 m

at
te

rs
, 

m
ay

 b
e

m
ad

e 
m

an
ife

st
 b

y 
sp

ee
ch

, 
so

 m
ay

 th
ey

 b
e 

m
ad

e 
kn

ow
n 

by
 d

ee
ds

:
si

nc
e 

se
em

in
gl

y 
a 

m
an

 c
ho

os
es

 a
s 

go
od

 th
at

 w
hi

ch
 h

e 
ca

rr
ie

s 
in

to
 e

x-
ec

ut
io

n.
 B

ut
 it

 is
 e

vi
de

nt
 th

at
 b

y 
hu

m
an

 s
pe

ec
h,

 la
w

 c
an

 b
e 

bo
th

ch
an

ge
d 

an
d 

ex
po

un
de

d,
 in

 s
o 

fa
r 

as
 it

 m
an

ife
st

s 
th

e 
in

te
rio

r 
m

ov
e-

m
en

t a
nd

 th
ou

gh
t o

f h
um

an
 re

as
on

. W
he

re
fo

re
 b

y 
ac

tio
ns

 a
ls

o,
 e

sp
e-

ci
al

ly
 i

f 
th

ey
 b

e 
re

pe
at

ed
, 

so
 a

s 
to

 m
ak

e 
a 

cu
st

om
, 

la
w

 c
an

 b
e

ch
an

ge
d

 a
nd

 e
xp

ou
nd

ed
; 

an
d

 a
ls

o
 s

om
et

hi
ng

 c
an

 b
e 

es
ta

bl
is

he
d

w
hi

ch
 o

bt
ai

ns
 fo

rc
e 

of
 la

w
, i

n 
so

 fa
r a

s 
by

 re
pe

at
ed

 e
xt

er
na

l a
ct

io
ns

,
th

e 
in

w
ar

d 
m

ov
em

en
t o

f t
he

 w
ill

, a
nd

 c
on

ce
pt

s 
of

 re
as

on
 a

re
 m

os
t e

f-
fe

ct
ua

lly
 d

ec
la

re
d;

 fo
r w

he
n 

a 
th

in
g 

is
 d

on
e 

ag
ai

n 
an

d 
ag

ai
n,

 it
 se

em
s

to
 p

ro
ce

ed
 fr

om
 a

 d
el

ib
er

at
e 

ju
dg

m
en

t o
f 

re
as

on
. A

cc
or

di
ng

ly
, c

us
-

to
m

 h
as

 th
e 

fo
rc

e 
of

 a
 la

w
, a

bo
lis

he
s l

aw
, a

nd
 is

 th
e 

in
te

rp
re

te
r o

f l
aw

.
[I

bi
d.

, q
. 9

7,
 a

. 3
.]

25
Th

e 
pe

op
le

 a
m

on
g 

w
ho

m
 a

 c
us

to
m

 is
 in

tro
du

ce
d 

m
ay

 b
e 

of
 tw

o 
co

n-
di

tio
ns

. F
or

 if
 th

ey
 a

re
 fr

ee
, a

nd
 a

bl
e 

to
 m

ak
e 

th
ei

r o
w

n 
la

w
s, 

th
e 

co
n-

se
nt

 o
f 

th
e 

w
ho

le
 p

eo
pl

e 
ex

pr
es

se
d 

by
 a

 c
us

to
m

 c
ou

nt
s 

fa
r 

m
or

e 
in

fa
vo

r o
f a

 p
ar

tic
ul

ar
 o

bs
er

va
nc

e,
 th

at
 d

oe
s 

th
e 

au
th

or
ity

 o
f t

he
 s

ov
er

-
ei

gn
, w

ho
 h

as
 n

ot
 th

e 
po

w
er

 to
 fr

am
e 

la
w

s, 
ex

ce
pt

 a
s r

ep
re

se
nt

in
g 

th
e

pe
op

le
. W

he
re

fo
re

 a
lth

ou
gh

 e
ac

h 
in

di
vi

du
al

 c
an

no
t 

m
ak

e 
la

w
s,

 y
et

th
e 

w
ho

le
 p

eo
pl

e 
ca

n.
 If

 h
ow

ev
er

 th
e 

pe
op

le
 h

av
e 

no
t t

he
 fr

ee
 p

ow
er

to
 m

ak
e 

th
ei

r o
w

n 
la

w
s, 

or
 to

 a
bo

lis
h 

a 
la

w
 m

ad
e 

by
 a

 h
ig

he
r a

ut
ho

r-
ity

; n
ev

er
th

el
es

s w
ith

 su
ch

 a
 p

eo
pl

e 
a 

pr
ev

ai
lin

g 
cu

st
om

 o
bt

ai
ns

 fo
rc

e
of

 la
w

, i
n 

so
 fa

r a
s i

t i
s t

ol
er

at
ed

 b
y 

th
os

e 
to

 w
ho

m
 it

 b
el

on
gs

 to
 m

ak
e

la
w

s f
or

 th
at

 p
eo

pl
e:

 b
ec

au
se

 b
y 

th
e 

ve
ry

 fa
ct

 th
at

 th
ey

 to
le

ra
te

 it
 th

ey
se

em
 to

 a
pp

ro
ve

 o
f t

ha
t w

hi
ch

 is
 in

tro
du

ce
d 

by
 c

us
to

m
. [

Ib
id

., 
ad

 3
.]
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Ph
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 S

p1
4:

 so
m

e 
id

ea
s o

f n
at

ur
al

 la
w

Th
e 

fo
llo

w
in

g 
ar

e 
qu

ot
at

io
ns

 re
pr

es
en

tin
g 

vi
ew

s 
of

 th
e 

na
tu

re
 o

f 
la

w
 in

an
ci

en
t a

nd
 m

ed
ie

va
l t

hi
nk

er
s. 

Th
e 

co
m

m
en

ts
 a

pp
ea

rin
g 

am
on

g 
th

em
 a

re
de

si
gi

ne
d 

to
 p

ro
vi

de
 so

m
e 

co
nt

ex
t a

nd
 to

 su
gg

es
t t

hi
ng

s t
o 

lo
ok

 fo
r i

n 
th

e
se

le
ct

io
ns

. I
n 

m
os

t c
as

es
, t

he
 y

ou
 c

an
 fi

nd
 th

e 
w

or
ks

 fr
om

 w
hi

ch
 th

e 
qu

o-
ta

tio
ns

 a
re

 d
ra

w
n 

in
 th

e 
te

xt
 b

ro
w

se
r o

n 
th

e 
co

ur
se

 C
an

va
s s

ite
.

A
ris

to
tle

 (3
84

-3
22

 B
.C

.E
.)

Th
in

k 
ab

ou
t A

ris
to

tle
’s

 d
is

tin
ct

io
n 

be
tw

ee
n 

“n
at

ur
al

” 
an

d 
“l

eg
al

” 
ju

st
ic

e;
 y

ou
 w

ill
 fi

nd
 it

ec
ho

ed
 in

 a
 d

is
tin

ct
io

n 
be

tw
ee

n 
“n

at
ur

al
” 

an
d 

“p
os

iti
ve

” 
la

w
 in

 m
an

y 
ot

he
r t

hi
ng

s 
yo

u 
w

ill
re

ad
. (

“P
os

iti
ve

” 
la

w
 is

 la
w

 th
at

 a
cq

ui
re

s 
its

 v
al

id
ity

 b
y 

be
in

g 
“p

os
ite

d”
 o

r, 
as

 A
ris

to
tle

sa
ys

, “
la

id
 d

ow
n.

”)
 T

he
 d

is
tin

ct
io

n 
be

tw
ee

n 
th

e 
na

tu
ra

l a
nd

 c
on

ve
nt

io
na

l w
as

 c
om

m
on

 in
G

re
ek

 th
ou

gh
t i

n 
A

ris
to

tle
’s

 ti
m

e 
an

d 
th

e 
ce

nt
ur

y 
be

fo
re

. H
is

 c
ha

ra
ct

er
iz

at
io

n 
of

 th
e 

co
n-

ve
nt

io
na

l a
s 

so
m

et
hi

ng
 th

at
 is

 in
di

ffe
re

nt
 e

xc
ep

t f
or

 b
ei

ng
 la

id
 d

ow
n 

is
 a

na
lo

go
us

 to
 re

ce
nt

id
ea

s 
of

 w
ha

t i
t i

s 
fo

r 
so

m
et

hi
ng

 to
 b

e 
a 

m
at

te
r 

of
 c

on
ve

nt
io

n:
 s

om
et

hi
ng

 is
 c

on
ve

nt
io

na
l

w
he

n 
its

 c
on

te
nt

 is
 le

ss
 im

po
rta

nt
 th

an
 is

 th
e 

ge
ne

ra
l a

gr
ee

m
en

t t
o 

it.
 A

ris
to

tle
’s

 e
xa

m
pl

e 
of

un
its

 o
f m

ea
su

re
m

en
t i

s 
a 

co
m

m
on

 o
ne

; a
 m

or
e 

co
nt

em
po

ra
ry

 le
ga

l e
xa

m
pl

e 
is

 w
he

th
er

 w
e

dr
iv

e 
on

 th
e 

rig
ht

 o
r l

ef
t s

id
e 

of
 th

e 
ro

ad
.

C
ic

er
o 

(1
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-4
3 

B
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C
ic

er
o’

s 
Re

pu
bl

ic
 s

ur
vi

ve
s 

on
ly

 in
 fr

ag
m

en
ts

, a
nd

 th
e 

im
m

ed
ia

te
 c

on
te

xt
 o

f t
hi

s 
pa

ss
ag

e 
is

no
t k

no
w

n,
 b

ut
 it

 is
 p

ro
ba

bl
y 

sp
ok

en
 b

y 
a 

ch
ar

ac
te

r 
in

 th
e 

di
al

og
ue

 w
ho

 e
xp

re
ss

es
 S

to
ic

vi
ew

s 
(to

 w
hi

ch
 C

ic
er

o 
w

as
 sy

m
pa

th
et

ic
). 

St
oi

ci
sm

 g
re

w
 u

p 
in

 th
e 

pe
rio

d 
fo

llo
w

in
g 

A
ris

to
-

tle
 a

nd
 w

as
 in

flu
en

tia
l i

n 
R

om
an

 th
ou

gh
t i

n 
th

e 
tim

e 
of

 C
ic

er
o 

an
d 

fo
r a

 c
ou

pl
e 

of
 c

en
tu

rie
s

th
er

ea
fte

r. 
Th

e 
St

oi
cs

 to
ok

 th
e 

di
st

in
ct

io
n 

be
tw

ee
n 

th
e 

na
tu

ra
l a

nd
 c

on
ve

nt
io

na
l a

nd
 m

ad
e 

it
a 

co
sm

ol
og

ic
al

 p
rin

ci
pl

e:
 th

ei
r G

od
 s

uf
fu

se
d 

th
e 

un
iv

er
se

, s
o 

th
ey

 th
ou

gh
t i

ts
 th

e 
ve

ry
 s

ub
-

st
an

ce
 e

m
bo

di
ed

 ra
tio

na
l l

aw
s.

1
O

f 
po

lit
ic

al
 ju

st
ic

e 
pa

rt
 is

 n
at

ur
al

, p
ar

t l
eg

al
, n

at
ur

al
, t

ha
t w

hi
ch

 e
v-

er
yw

he
re

 h
as

 th
e 

sa
m

e 
fo

rc
e 

an
d 

do
es

 n
ot

 e
xi

st
 b

y 
pe

op
le

’s
 th

in
ki

ng
th

is
 o

r t
ha

t; 
le

ga
l, 

th
at

 w
hi

ch
 is

 o
rig

in
al

ly
 in

di
ffe

re
nt

, b
ut

 w
he

n 
it 

ha
s

be
en

 la
id

 d
ow

n 
is

 n
ot

 in
di

ffe
re

nt
, e

.g
. t

ha
t a

 p
ris

on
er

’s
 ra

ns
om

 s
ha

ll
be

 a
 m

in
a.

…
 It

 is
 e

vi
de

nt
 w

hi
ch

 s
or

t o
f t

hi
ng

, a
m

on
g 

th
in

gs
 c

ap
ab

le
of

 b
ei

ng
 o

th
er

w
is

e,
 is

 b
y 

na
tu

re
, a

nd
 w

hi
ch

 is
 n

ot
 b

ut
 is

 le
ga

l 
an

d
co

nv
en

tio
na

l.…
 T

he
 th

in
gs

 w
hi

ch
 a

re
 ju

st
 b

y 
vi

rtu
e 

of
 c

on
ve

nt
io

n
an

d 
ex

pe
di

en
cy

 a
re

 li
ke

 m
ea

su
re

s;
 fo

r 
w

in
e 

an
d 

co
rn

 m
ea

su
re

s 
ar

e
no

t e
ve

ry
w

he
re

 e
qu

al
.…

 S
im

ila
rly

, t
he

 th
in

gs
 w

hi
ch

 a
re

 ju
st

 n
ot

 b
y

na
tu

re
 b

ut
 b

y 
hu

m
an

 e
na

ct
m

en
t a

re
 n

ot
 e

ve
ry

w
he

re
 th

e 
sa

m
e,

 s
in

ce
co

ns
tit

ut
io

ns
 a

ls
o 

ar
e 

no
t t

he
 s

am
e,

 th
ou

gh
 th

er
e 

is
 b

ut
 o

ne
 w

hi
ch

 is
ev

er
yw

he
re

 b
y 

na
tu

re
 th

e 
be

st
. [

N
ic

ho
m

ac
he

an
 E

th
ic

s,
 W

. D
. R

os
s

(tr
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Tr

ue
 la

w
 is

 ri
gh

t r
ea

so
n 

co
nf

or
m

ab
le

 to
 n

at
ur

e,
 u

ni
ve

rs
al

, u
nc

ha
ng

e-
ab

le
, e

te
rn

al
, w

ho
se

 c
om

m
an

ds
 u

rg
e 

us
 to

 d
ut

y,
 a

nd
 w

ho
se

 p
ro

hi
bi

-
tio

ns
 re

st
ra

in
 u

s 
fr

om
 e

vi
l. 

W
he

th
er

 it
 e

nj
oi

ns
 o

r f
or

bi
ds

, t
he

 g
oo

d 
re

-

1



95, a. 2.]

O
n the other hand law

s m
ay be unjust in tw

o w
ays: first, by being

contrary to hum
an good, through being opposed to the things m

en-
tioned above—

either in respect of the end, as w
hen an authority im

-
poses on his subjects burdensom

e law
s, conducive, not to the com

-
m

on good, but rather to his ow
n cupidity or vainglory—

or in respect
of the author, as w

hen a m
an m

akes a law
 that goes beyond the pow

er
com

m
itted to him

—
or in respect of the form

, as w
hen burdens are

im
posed unequally on the com

m
unity, although w

ith a view
 to the

com
m

on good. The like are acts of violence rather than law
s; be-

cause, as A
ugustine says…

, a law
 that is not just, seem

s to be no law
at all. W

herefore such law
s do not bind in conscience, except per-

haps in order to avoid scandal or disturbance, for w
hich cause a m

an
should even yield his right.…

Secondly, law
s m

ay be unjust through being opposed to the D
ivine

good: such are the law
s of tyrants inducing to idolatry, or to anything

else contrary to the D
ivine law

: and law
s of this kind m

ust now
ise be

observed.…
 [Ibid., q. 96, a. 4.]

N
evertheless it m

ust be noted, that if the observance of the law
 ac-

cording to the letter does not involve any sudden risk needing instant
rem

edy, it is not com
petent for everyone to expound w

hat is useful
and w

hat is not useful to the state: those alone can do this w
ho are in

authority, and w
ho, on account of such like cases, have the pow

er to

21
Positive law

 is divided into the law
 of nations and civil law

, accord-
ing to the tw

o w
ays in w

hich som
ething m

ay be derived from
 the law

of nature …
. B

ecause, to the law
 of nations belong those things

w
hich are derived from

 the law
 of nature, as conclusions from

prem
ises, e.g. just buyings and sellings, and the like, w

ithout w
hich

m
en cannot live together, w

hich is a point of the law
 of nature, since

m
an is by nature a social anim

al…
. B

ut those things w
hich are de-

rived from
 the law

 of nature by w
ay of particular determ

ination, be-
long to the civil law

, according as each state decides on w
hat is best

for itself. [Ibid., a. 4.]
22

Law
s fram

ed by m
an are either just or unjust. If they be just, they

have the pow
er of binding in conscience…

.

23
Since then the law

giver cannot have in view
 every single case, he

shapes the law
 according to w

hat happens m
ost frequently, by direct-

ing his attention to the com
m

on good. W
herefore if a case arise

w
herein the observance of that law

 w
ould be hurtful to the general

w
elfare, it should not be observed.…

7

U
lpian (d. 228 C

.E.)
The selections up to those from

 A
quinas are from

 the C
orpus Juris C

ivilis, the collection of
legal m

aterials com
m

issioned by the em
peror Justinian that w

as assem
bled under the direc-

tion of Tribonian (c. 485-547 C
.E.). O

ne of its com
ponents w

as the Pandects or D
igest, a

topical arrangem
ent of quotations from

 ealier R
om

an jurists. The selections below
 from

U
lpian, Julius Paulus, and H

erm
ogenian appear in it.

spect its injunctions, and the w
icked treat them

 w
ith indifference.

This law
 cannot be contradicted by any other law

, and is not liable ei-
ther to derogation or abrogation. N

either the senate nor the people
can give us any dispensation for not obeying this universal law

 of
justice. It needs no other expositor and interpreter than our ow

n con-
science. It is not one thing at R

om
e, and another at A

thens; one thing
to-day, and another to-m

orrow
; but in all tim

es and nations this uni-
versal law

 m
ust forever reign, eternal and im

perishable. It is the sov-
ereign m

aster and em
peror of all beings. G

od him
self is its author, its

prom
ulgator, its enforcer. A

nd he w
ho does not obey it flies from

him
self, and does violence to the very nature of m

an. A
nd by so do-

ing he w
ill endure the severest penalties even if he avoid the other

evils w
hich are usually accounted punishm

ents. [O
n the C

om
m

on-
w

ealth, C
. D

. Yonge, ed. and tr., bk. 3, ch. 22 (sect. 33)]

3
W

hen a m
an m

eans to give his attention to law
 (jus), he ought first to

know
 w

hence the term
 jus is derived. N

ow
 jus is so called from

 justi-
tia; in fact, according to the nice definition of C

elsus, jus is the art of
w

hat is good and fair.…
 Public law

 is that w
hich regards the constitu-

tion of the R
om

an state, private law
 looks at the interest of individu-

als.…
 Private law

 has a threefold division, it is deduced partly from
the rules of natural law

, partly from
 those of the jus gentium

, partly
from

 those of the civil law
. 3. N

atural law
 is that w

hich all anim
als

have been taught by nature.…
 4. Jus gentium

 is the law
 used by the

various tribes of m
ankind, and there is no difficulty in seeing that it

falls short of natural law
, as the latter is com

m
on to all anim

ated be-
ings, w

hereas the form
er is only com

m
on to hum

an beings in respect
of their m

utual relations. [The D
igest of Justinian, C

. H
. M

unro (tr.),
book I, title 1, article 1.]

4
M

anum
issions …

 are com
prised in the jus gentium

. M
anum

ission is
…

 the giving of liberty.…
 A

ll this had its origin in the jus gentium
,

seeing that by natural law
 all w

ere born free, and m
anum

ission w
as

not know
n, because slavery itself w

as unknow
n; but w

hen slavery
cam

e in through the jus gentium
, there follow

ed the relief given by
m

anum
ission. [Ibid., article 4.]

2



ce
rta

in
 d

et
ai

le
d 

pr
ox

im
at

e 
co

nc
lu

si
on

s 
dr

aw
n 

fr
om

 th
e 

fir
st

 p
rin

ci
-

pl
es

, t
he

 n
at

ur
al

 la
w

 …
 m

ay
 b

e 
ch

an
ge

d 
in

 s
om

e 
pa

rti
cu

la
r 

ca
se

s 
of

ra
re

 o
cc

ur
re

nc
e.

 [I
bi

d.
, a

. 5
.]

B
ut

 it
 m

us
t b

e 
no

te
d 

th
at

 so
m

et
hi

ng
 m

ay
 b

e 
de

riv
ed

 fr
om

 th
e 

na
tu

-
ra

l l
aw

 in
 tw

o 
w

ay
s:

 fi
rs

t, 
as

 a
 c

on
cl

us
io

n 
fr

om
 p

re
m

is
es

, s
ec

on
dl

y,
by

 w
ay

 o
f d

et
er

m
in

at
io

n 
of

 c
er

ta
in

 g
en

er
al

iti
es

. T
he

 fi
rs

t w
ay

 is
 li

ke
to

 th
at

 b
y 

w
hi

ch
, 

in
 s

ci
en

ce
s,

 d
em

on
st

ra
te

d 
co

nc
lu

si
on

s 
ar

e 
dr

aw
n

fr
om

 t
he

 p
rin

ci
pl

es
: 

w
hi

le
 t

he
 s

ec
on

d
 m

od
e 

is
 l

ik
en

ed
 t

o
 t

ha
t

w
he

re
by

, 
in

 th
e 

ar
ts

, 
ge

ne
ra

l 
fo

rm
s 

ar
e 

pa
rti

cu
la

riz
ed

 a
s 

to
 d

et
ai

ls
:

th
us

 th
e 

cr
af

ts
m

an
 n

ee
ds

 to
 d

et
er

m
in

e 
th

e 
ge

ne
ra

l f
or

m
 o

f a
 h

ou
se

 to
so

m
e 

pa
rti

cu
la

r 
sh

ap
e.

 S
om

e 
th

in
gs

 a
re

 th
er

ef
or

e 
de

riv
ed

 f
ro

m
 th

e
ge

ne
ra

l p
rin

ci
pl

es
 o

f t
he

 n
at

ur
al

 la
w

, b
y 

w
ay

 o
f c

on
cl

us
io

ns
; e

.g
. t

ha
t

on
e 

m
us

t n
ot

 k
ill

 m
ay

 b
e 

de
riv

ed
 a

s 
a 

co
nc

lu
si

on
 fr

om
 th

e 
pr

in
ci

pl
e

th
at

 o
ne

 s
ho

ul
d 

do
 h

ar
m

 to
 n

o 
m

an
: 

w
hi

le
 s

om
e 

ar
e 

de
riv

ed
 th

er
e-

fr
om

 b
y 

w
ay

 o
f 

de
te

rm
in

at
io

n;
 e

.g
. t

he
 la

w
 o

f 
na

tu
re

 h
as

 it
 th

at
 th

e
ev

il-
do

er
 s

ho
ul

d 
be

 p
un

is
he

d;
 b

ut
 th

at
 h

e 
be

 p
un

is
he

d 
in

 th
is

 o
r 

th
at

w
ay

, i
s a

 d
et

er
m

in
at

io
n 

of
 th

e 
la

w
 o

f n
at

ur
e.

A
cc

or
di

ng
ly

 b
ot

h 
m

od
es

 o
f d

er
iv

at
io

n 
ar

e 
fo

un
d 

in
 th

e 
hu

m
an

 la
w

.
B

ut
 th

os
e 

th
in

gs
 w

hi
ch

 a
re

 d
er

iv
ed

 in
 th

e 
fir

st
 w

ay
, a

re
 c

on
ta

in
ed

 in
hu

m
an

 la
w

 n
ot

 a
s 

em
an

at
in

g 
th

er
ef

ro
m

 e
xc

lu
si

ve
ly

, b
ut

 h
av

e 
so

m
e

fo
rc

e 
fr

om
 th

e 
na

tu
ra

l l
aw

 a
ls

o.
 B

ut
 th

os
e 

th
in

gs
 w

hi
ch

 a
re

 d
er

iv
ed

 in
th

e 
se

co
nd

 w
ay

, h
av

e 
no

 o
th

er
 fo

rc
e 

th
an

 th
at

 o
f h

um
an

 la
w

. [
Ib

id
., 

q.

19
A

 th
in

g 
is

 s
ai

d 
to

 b
el

on
g 

to
 th

e 
na

tu
ra

l l
aw

 in
 tw

o 
w

ay
s.

 F
irs

t, 
be

-
ca

us
e 

na
tu

re
 in

cl
in

es
 th

er
et

o:
 e

.g
. t

ha
t o

ne
 s

ho
ul

d 
no

t d
o 

ha
rm

 to
 a

n-
ot

he
r. 

Se
co

nd
ly

, b
ec

au
se

 n
at

ur
e 

di
d 

no
t b

rin
g 

in
 th

e 
co

nt
ra

ry
: t

hu
s 

w
e

m
ig

ht
 s

ay
 th

at
 fo

r m
an

 to
 b

e 
na

ke
d 

is
 o

f t
he

 n
at

ur
al

 la
w

, b
ec

au
se

 n
a-

tu
re

 d
id

 n
ot

 g
iv

e 
hi

m
 c

lo
th

es
, b

ut
 a

rt 
in

ve
nt

ed
 th

em
. I

n 
th

is
 se

ns
e,

 th
e

po
ss

es
si

on
 o

f a
ll 

th
in

gs
 in

 c
om

m
on

 a
nd

 u
ni

ve
rs

al
 fr

ee
do

m
 a

re
 sa

id
 to

be
 o

f 
th

e 
na

tu
ra

l l
aw

, b
ec

au
se

, t
o 

w
it,

 th
e 

di
st

in
ct

io
n 

of
 p

os
se

ss
io

ns
an

d 
sl

av
er

y 
w

er
e 

no
t b

ro
ug

ht
 in

 b
y 

na
tu

re
, b

ut
 d

ev
is

ed
 b

y 
hu

m
an

 re
a-

so
n 

fo
r t

he
 b

en
ef

it 
of

 h
um

an
 li

fe
. A

cc
or

di
ng

ly
 th

e 
la

w
 o

f n
at

ur
e 

w
as

no
t c

ha
ng

ed
 in

 th
is

 re
sp

ec
t, 

ex
ce

pt
 b

y 
ad

di
tio

n.
 [I

bi
d.

, a
d 

3.
]

20
A

s A
ug

us
tin

e 
sa

ys
 …

 th
at

 w
hi

ch
 is

 n
ot

 ju
st

 se
em

s t
o 

be
 n

o 
la

w
 a

t a
ll:

w
he

re
fo

re
 th

e 
fo

rc
e 

of
 a

 la
w

 d
ep

en
ds

 o
n 

th
e 

ex
te

nt
 o

f i
ts

 ju
st

ic
e.

 N
ow

in
 h

um
an

 a
ffa

irs
 a

 th
in

g 
is

 sa
id

 to
 b

e 
ju

st
, f

ro
m

 b
ei

ng
 ri

gh
t, 

ac
co

rd
in

g
to

 th
e 

ru
le

 o
f r

ea
so

n.
 B

ut
 th

e 
fir

st
 ru

le
 o

f r
ea

so
n 

is
 th

e 
la

w
 o

f n
at

ur
e,

as
 is

 c
le

ar
 fr

om
 w

ha
t h

as
 b

ee
n 

st
at

ed
 a

bo
ve

 …
. C

on
se

qu
en

tly
 e

ve
ry

hu
m

an
 la

w
 h

as
 ju

st
 so

 m
uc

h 
of

 th
e 

na
tu

re
 o

f l
aw

, a
s i

t i
s d

er
iv

ed
 fr

om
th

e 
la

w
 o

f 
na

tu
re

. B
ut

 if
 in

 a
ny

 p
oi

nt
 it

 d
ef

le
ct

s 
fr

om
 th

e 
la

w
 o

f 
na

-
tu

re
, i

t i
s n

o 
lo

ng
er

 a
 la

w
 b

ut
 a

 p
er

ve
rs

io
n 

of
 la

w
.

6

Ju
liu

s P
au

lu
s (

fl.
 c

. 2
00

 C
.E

.)

H
er

m
og

en
ia

n 
(f

l. 
c.

 3
00

 C
.E

.)

Tr
ib

on
ia

n 
et

 a
l, 

53
3 

C
. E

.
A

no
th

er
 c

om
po

ne
nt

 o
f t

he
 C

or
pu

s J
ur

is
 C

iv
ili

s w
as

 th
e 

In
st

itu
te

s, 
a 

m
an

ua
l d

es
ig

ne
d 

fo
r l

e-
ga

l e
du

ca
tio

n.
 S

in
ce

 it
 d

ra
w

s o
n 

th
e 

m
at

er
ia

l i
n 

th
e 

Pa
nd

ec
ts

, a
nd

 y
ou

 m
ay

 n
ot

ic
e 

ec
ho

es
 o

f
so

m
e 

of
 th

e 
qu

ot
at

io
ns

 a
bo

ve
.

5
Th

e 
ci

vi
l l

aw
 is

 s
om

et
hi

ng
 w

hi
ch

 o
n 

th
e 

on
e 

ha
nd

 is
 n

ot
 a

lto
ge

th
er

in
de

pe
nd

en
t o

f n
at

ur
al

 la
w

 o
r j

us
 g

en
tiu

m
, a

nd
 o

n 
th

e 
ot

he
r i

s 
no

t i
n

ev
er

y 
re

sp
ec

t s
ub

or
di

na
te

 to
 it

; s
o 

th
at

 w
he

n 
w

e 
m

ak
e 

ad
di

tio
n 

to
 o

r
de

du
ct

io
n 

fr
om

 u
ni

ve
rs

al
 la

w
 (j

us
 c

om
m

un
e)

, w
e 

es
ta

bl
is

h 
a 

la
w

 o
f

ou
r 

ow
n,

 th
at

 is
, c

iv
il 

la
w

. 1
. N

ow
 th

is
 la

w
 o

f 
ou

rs
 is

 e
ith

er
 a

sc
er

-
ta

in
ed

 b
y 

w
rit

in
g 

or
 w

ith
 o

ut
 w

rit
in

g.
 [I

bi
d.

, a
rti

cl
e 

6.
]

6
Ju

st
ic

e 
is

 a
 c

on
st

an
t, 

un
fa

ili
ng

 d
is

po
si

tio
n 

to
 g

iv
e 

ev
er

y 
on

e 
hi

s 
le

ga
l

du
e.

 1
. T

he
 p

rin
ci

pl
es

 o
f l

aw
 a

re
 th

es
e:

 L
iv

e 
up

rig
ht

ly
, i

nj
ur

e 
no

 m
an

,
gi

ve
 e

ve
ry

 m
an

 h
is

 d
ue

. 2
. T

o 
be

 le
ar

ne
d 

in
 th

e 
la

w
 (j

ur
is

pr
ud

en
tia

) i
s

to
 b

e 
ac

qu
ai

nt
ed

 w
ith

 d
iv

in
e 

an
d 

hu
m

an
 th

in
gs

, t
o 

kn
ow

 w
ha

t i
s 

ju
st

an
d 

w
ha

t i
s u

nj
us

t. 
[I

bi
d.

, a
rti

cl
e 

10
.]

7
Th

e 
w

or
d 

ju
s 

is
 u

se
d 

in
 a

 n
um

be
r 

of
 d

iff
er

en
t 

se
ns

es
: 

in
 th

e 
fir

st
pl

ac
e,

 in
 th

at
 in

 w
hi

ch
 th

e 
na

m
e 

is
 a

pp
lie

d 
to

 th
at

 w
hi

ch
 is

 u
nd

er
 a

ll
ci

rc
um

st
an

ce
s 

fa
ir 

an
d 

rig
ht

, a
s 

in
 th

e 
ca

se
 o

f 
na

tu
ra

l l
aw

; s
ec

on
dl

y,
w

he
re

 th
e 

w
or

d 
si

gn
ifi

es
 th

at
 w

hi
ch

 is
 a

va
ila

bl
e 

fo
r t

he
 b

en
ef

it 
of

 a
ll

or
 m

os
t p

er
so

ns
 in

 a
ny

 p
ar

tic
ul

ar
 s

ta
te

, a
s 

in
 th

e 
ca

se
 o

f 
th

e 
ex

pr
es

-
si

on
 c

iv
il 

la
w

. [
Ib

id
., 

ar
tic

le
 1

1.
]

8
It 

w
as

 b
y 

…
 ju

s 
ge

nt
iu

m
 th

at
 w

ar
 w

as
 in

tro
du

ce
d,

 n
at

io
ns

 w
er

e 
di

s-
tin

gu
is

he
d,

 k
in

gd
om

s 
w

er
e 

es
ta

bl
is

he
d,

 ri
gh

ts
 o

f o
w

ne
rs

hi
p 

w
er

e 
as

-
ce

rta
in

ed
, 

bo
un

da
rie

s 
w

er
e 

se
t 

to
 d

om
ai

ns
, 

bu
ild

in
gs

 w
er

e 
er

ec
te

d,
m

ut
ua

l t
ra

ffi
c,

 p
ur

ch
as

e 
an

d 
sa

le
, l

et
tin

g 
an

d 
hi

rin
g 

an
d 

ob
lig

at
io

ns
 in

ge
ne

ra
l 

w
er

e 
se

t 
on

 fo
ot

, w
ith

 th
e 

ex
ce

pt
io

n 
of

 a
 fe

w
 o

f 
th

es
e 

la
st

w
hi

ch
 w

er
e 

in
tro

du
ce

d 
by

 th
e 

ci
vi

l l
aw

. [
Ib

id
., 

ar
tic

le
 5

.]

9
Ju

st
ic

e 
is

 th
e 

se
t a

nd
 c

on
st

an
t p

ur
po

se
 w

hi
ch

 g
iv

es
 to

 e
ve

ry
 m

an
 h

is
du

e.
 J

ur
is

pr
ud

en
ce

 is
 th

e 
kn

ow
le

dg
e 

of
 th

in
gs

 d
iv

in
e 

an
d 

hu
m

an
, t

he
sc

ie
nc

e 
of

 th
e 

ju
st

 a
nd

 th
e 

un
ju

st
. [

Th
e 

In
st

itu
te

s 
of

 J
us

tin
ia

n,
 J

. B
.

M
oy

le
 (t

r.)
, t

itl
e 

1,
 se

ct
io

n 
1.

]
10

Th
e 

pr
ec

ep
ts

 o
f 

th
e 

la
w

 a
re

 th
es

e:
 to

 li
ve

 h
on

es
tly

, t
o 

in
ju

re
 n

o 
on

e,
an

d 
to

 g
iv

e 
ev

er
y 

m
an

 h
is

 d
ue

. [
Ib

id
., 

se
ct

io
n 

3.
]

11
Th

e 
la

w
 o

f n
at

ur
e 

is
 th

at
 w

hi
ch

 s
he

 h
as

 ta
ug

ht
 a

ll 
an

im
al

s;
 a

 la
w

 n
ot

pe
cu

lia
r t

o 
th

e 
hu

m
an

 ra
ce

, b
ut

 sh
ar

ed
 b

y 
al

l l
iv

in
g 

cr
ea

tu
re

s, 
w

he
th

er
de

ni
ze

ns
 o

f t
he

 a
ir,

 th
e 

dr
y 

la
nd

, o
r t

he
 se

a.
 H

en
ce

 c
om

es
 th

e 
un

io
n 

of

3



his general theology, he w
as also influenced by the Justinian C

orpus and, by w
ay of it, by

the R
om

an Jurists. N
otice, especially, selections 18-21, w

here he incorporates distinctions
like A

ristotle’s distinciton betw
een natural and legal justice and the R

om
an jurists’ distinc-

tions am
ong natural law

, the law
 of nations, and civil law

. The last of these and the selec-
tions follow

ing point to som
e further issues w

e w
ill encounter over the course of the sem

es-
ter: the relation betw

een natural law
 and international law

 (the m
odern successor to the law

of nations), the relation betw
een the idea of natural law

 and a m
oral duty to obey positive

law
, and the relation betw

een w
ritten (or explicitly stated) law

 to particular legal decisions
and to unw

ritten custom
.

[B
y w

ay of subtraction] the natural law
 is altogether unchangeable

in its first principles: but in its secondary principles, w
hich …

 are

13
[Law

] is nothing else than an ordinance of reason for the com
m

on
good, m

ade by him
 w

ho has care of the com
m

unity, and prom
ul-

gated. [Sum
m

a Theologiae, I-II, q. 90, a. 4.]
14

The light of natural reason, w
hereby w

e discern w
hat is good and

w
hat is evil, w

hich is the function of the natural law
, is nothing else

than an im
print on us of the D

ivine light. It is therefore evident that
the natural law

 is nothing else than the rational creature’s participa-
tion of the eternal law

. [Ibid., q. 91, a. 2.]
15

Just as, in the speculative reason, from
 naturally know

n indem
onstra-

ble principles, w
e draw

 the conclusions of the various sciences, the
know

ledge of w
hich is not im

parted to us by nature, but acquired by
the efforts of reason, so too it is from

 the precepts of the natural law
,

as from
 general and indem

onstrable principles, that the hum
an reason

needs to proceed to the m
ore particular determ

ination of certain m
at-

ters. These particular determ
inations, devised by hum

an reason, are
called hum

an law
s, provided the other essential conditions of law

 be
observed. [Ibid., a. 3.]

16
M

an has a natural participation of the eternal law
, according to cer-

tain general principles, but not as regards the particular determ
ina-

tions of individual cases, w
hich are, how

ever, contained in the eternal
law

. H
ence the need for hum

an reason to proceed further to sanction
them

 by law
. [Ibid., ad 1.]

17
The natural law

, as to general principles, is the sam
e for all, both as to

rectitude and as to know
ledge. B

ut as to certain m
atters of detail,

w
hich are conclusions, as it w

ere, of those general principles, it is the
sam

e for all in the m
ajority of cases, both as to rectitude and as to

know
ledge; and yet in som

e few
 cases it m

ay fail. [Ibid., q. 94, a. 4.]
18

N
othing hinders the natural law

 from
 being changed [by w

ay of addi-
tion]: since m

any things for the benefit of hum
an life have been

added over and above the natural law
, both by the D

ivine law
 and by

hum
an law

s.

5

B
ut the law

s of nature, w
hich are observed by all nations alike, are

established, as it w
ere, by divine providence, and rem

ain ever fixed
and im

m
utable: but the m

unicipal law
s of each individual state are

subject to frequent change, either by the tacit consent of the people,
or by the subsequent enactm

ent of another statute. [Ibid., sections 3,
9-11.]

Thom
as A

quinas (1225-1274)
A

quinas w
rote not long after the full range of A

ristotle’s w
orks again becam

e available in
W

estern Europe, and he w
as strongly influenced them

. In his incorporation of the law
 into

m
ale and fem

ale, w
hich w

e call m
arriage; hence the procreation and

rearing of children, for this is a law
 by the know

ledge of w
hich w

e
see even the low

er anim
als are distinguished. The civil law

 of R
om

e,
and the law

 of all nations, differ from
 each other thus. The law

s of
every people governed by statutes and custom

s are partly peculiar to
itself, partly com

m
on to all m

ankind. Those rules w
hich a state en-

acts for its ow
n m

em
bers are peculiar to itself, and are called civil

law
: those rules prescribed by natural reason for all m

en are observed
by all peoples alike, and are called the law

 of nations. Thus the law
s

of the R
om

an people are partly peculiar to itself, partly com
m

on to
all nations; a distinction of w

hich w
e shall take notice as occasion of-

fers. C
ivil law

 takes its nam
e from

 the state w
herein it binds.…

 B
ut

the law
 of nations is com

m
on to the w

hole hum
an race; for nations

have settled certain things for them
selves as occasion and the neces-

sities of hum
an life required. For instance, w

ars arose, and then fol-
low

ed captivity and slavery, w
hich are contrary to the law

 of nature;
for by the law

 of nature all m
en from

 the beginning w
ere born free.

The law
 of nations again is the source of alm

ost all contracts; for in-
stance, sale, hire, partnership, deposit, loan for consum

ption, and
very m

any others. [Ibid., title 2, sections 1-2.]
12

 O
ur law

 is partly w
ritten, partly unw

ritten, as am
ong the G

reeks. The
w

ritten law
 consists of statutes, plebiscites, senatusconsults, enact-

m
ents of the Em

perors, edicts of the m
agistrates, and answ

ers of
those learned in the law

.…
 The unw

ritten law
 is that w

hich usage has
approved: for ancient custom

s, w
hen approved by consent of those

w
ho follow

 them
, are like statute. A

nd this division of the civil law
into tw

o kinds seem
s not inappropriate, for it appears to have origi-

nated in the institutions of tw
o states, nam

ely A
thens and Lacedae-

m
on; it having been usual in the latter to com

m
it to m

em
ory w

hat
w

as observed as law
, w

hile the A
thenians observed only w

hat they
had m

ade perm
anent in w

ritten statutes.

4


